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ST A T E M E N T O F T H E C ASE

7KLV FDVH DULVHV IURP D FRPSODLQW ILOHG E\ -RKQQ\ 6 3HUH] WKH ³&RPSODLQDQW´ RU
³3HUH]´  ZLWK WKH 'HSDUWPHQW RI /DERU¶V 2FFXSDWLRQDO 6DIHW\ DQG +HDOWK $GPLQLVWUDWLRQ
³26+$´  DJDLQVW %16) 5DLOZD\ &RPSDQ\ ³5HVSRQGHQW´ RU ³%16)´  XQGHU WKH HPSOR\HH
SURWHFWLRQ SURYLVLRQV RI WKH )HGHUDO 5DLO 6DIHW\ $FW WKH ³)56$´ RU WKH ³$FW´   86& 
20109, as amended by Section 1521 of the Implementing Recommendations of the 9/11
Commission Act of 2007, Pub. L. 110-53, 121 Stat 266 (Aug. 3, 2007).

The FRSA complaint filed with OSHA alleged that BNSF unlawfully retaliated against
Perez for reporting a workplace injury and for requesting time off to undergo surgery. On
December 31, 2013, the Secretary of Labor ³6HFUHWDU\´ DFWLQJWKURXJKKLVDJHQWWKH5HJLRQDO
Administrator for OSHA, found that there was no reasonable cause to find BNSF violated the
FRSA  3HUH] REMHFWHG WR WKH 6HFUHWDU\¶V ILQGLQJ DQG UHTXHVWHG D de novo hearing before the
Office of AdministUDWLYH/DZ-XGJHV ³2$/-´ 
A hearing was held before me in Kansas City, Missouri over two trial days: March 1,
2016 and March 2, 2016. At the hearing, the parties were afforded the opportunity to present
evidence and arguments. Formal papers were admitted into evidence as Administrative Law
-XGJH ([KLELWV ³$/-;´  - DQG WKH SDUWLHV¶ GRFXPHQWDU\ HYLGHQFH ZDV DGPLWWHG DV
&RPSODLQDQW¶V ([KLELWV ³&;´  - DQG  5HVSRQGHQW¶V ([KLELWV ³5;´  -9, and Joint
([KLELWV ³-;´ -8 and 10-12.1 Testimony was heard from Perez, BNSF Director of Employee
Performance Derek Cargill, BNSF General Foreman John Stockman, local chairman for the
PDFKLQLVW¶VXQLRQ Kenneth Krause, and BNSF General Foreman John Reppond. The record is
now closed, and the parties have submitted post-KHDULQJ EULHIV ³&RPSO %U &RPSO 3URS
)LQG RI )DFW DQG &RQFO RI /DZ DQG ³5HVS %U´  DQG UHSO\ EULHIV &RPSO 5HS %U DQG
"Resp. Rep. Br.").
I I.

ST IPU L A T I O NS A N D ISSU ES PR ESE N T E D

The parties have stipulated to the following facts in this matter:
1.

Complainant was an employee protected under the provision of the FRSA;

2.

Respondent was an employer subject to the provisions of the FRSA;
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In its post-KHDULQJ EULHI %16) LQFOXGHV D ³0RWLRQ WR 6WULNH([FOXGH (YLGHQFH´ UHTXHVWLQJ WKDW HYLGHQFH RI
3HUH]¶VSXUSRUWHGFRQYHUVDWLRQVZLWK%16)QXUVHPDQDJHU1DWDOLH-RQHV³EHVWULFNHQRUQRWUHOLHGXSRQLQWKLVFDVH
or such other relief the Court GHHPVMXVWDQGSURSHUXQGHUWKHVHFLUFXPVWDQFHV´5HVS%UDW-9. According to
BNSF, Perez testified that he made notes of his conversations with Jones which were not prepared under instructions
of counsel, but Perez has not provided BNSF with these notes, thus prejudicing BNSF in its preparation of this case
³DQG FHUWDLQO\ ZLWK UHVSHFW WR KHDUVD\ WHVWLPRQ\ RIIHUHG E\ 3HUH] FRQFHUQLQJ 3XWDWLYH FRQYHUVDWLRQV ZLWK -RQHV´
Id. at 8. In his reply brief, Perez states that this evidence was not produced based on an invocation of privilege that
BNSF elected not to challenge prior to trial; that BNSF now believe the trial records demonstrate the invocation of
privilege was ill-founded does not excuse its failure to seek to compel discovery at the appropriate time. Compl.
5HS%UDW$OWKRXJK%16)FRXQVHOUDLVHGWKHLVVXHRI3HUH]¶VQRWHVDWWKHKHDULQJRQ3HUH]¶VFURVV-examination,
WKHLVVXHDSSHDUHGWREHGURSSHG%16)KDGWKHRSSRUWXQLW\WRPDNHDUHTXHVWWRFRPSHOWKHSURGXFWLRQRI3HUH]¶V
notes, but failed to do so. BNSF also could have presented Jones as a witness, but chose not to do so. Therefore,
%16)¶VUHTXHVWIRUWKHH[FOXVLRQRIHYLGHQFHUHODWHGWR3HUH]¶VFRQYHUVDWLRQVZLWK-RQHVLVGHQLHG

2

3.

Complainant began working for Respondent on March 10, 1993, and
remains employed by Respondent to this date;

4.

&RPSODLQDQW ZDV HPSOR\HG DV D PDFKLQLVW DW %16)¶V 0XUUD\ <DUG LQ
North Kansas City, Missouri;

5.

On October 9, 2012, BNSF issued a Notice of Investigation to
&RPSODLQDQW FKDUJLQJ KLP ZLWK YLRODWLRQV RI 5HVSRQGHQW¶V 5XOH 
DQG5HVSRQGHQW¶V5XOH28.6;

6.

On April 7, 2013, Complainant filed a complaint with OSHA;

7.

2Q'HFHPEHU26+$GLVPLVVHG&RPSODLQDQW¶VFRPSODLQW

ALJX 26.
The issues before me are: (1) whether Complainant engaged in protected activity; (2)
whether Complainant suffered adversHDFWLRQ  ZKHWKHU&RPSODLQDQW¶VSURWHFWHGDFWLYLW\ZDV
a contributing factor in the adverse action; and (4) whether Respondent would have taken the
same adverse action against Complainant absent any protected activity.
Based on the record as a whole, ,ILQGWKDW3HUH]¶VSURWHFWHGDFWLYLW\RIreporting a workUHODWHGLQMXU\ZDVD FRQWULEXWLQJIDFWRULQ %16)¶VGHFLVLRQWR LVVXHKLP DFKDUJHOHWWHUDQGWR
hold an investigative hearing. I further find that BNSF failed to prove that it would have taken
the same adverse action in the absence of the protected activity, and thus Perez is entitled to
relief under the FRSA.
I I I.

B A C K GROUND

Perez testified that on August 12, 2010, while trying to prevent a door from falling off a
train and onto another BNSF emplR\HHKHIHOWD³VQDSLQKLVKDPVWULQJDQGVKDUSVKDUSSDLQLQ
P\KDPVWULQJDUHDDQGOLNHDEXUQLQJVHQVDWLRQ´LQKLVULJKWOHJ75-+HWULHGWR³ZDONLW
RII´EXWWKHV\PSWRPVGLGQRWJRDZD\VRDERXWPLQXWHVWRKRXUDIWHUWKHLQFLGHQW3HUez
reported the injury to his supervisor Dan Parrish. TR 42.
Perez testified that he told Parrish that he wanted to go to the emergency room and then
WRKLVSHUVRQDOSK\VLFLDQIRUWUHDWPHQWWRZKLFK3DUULVKLQLWLDOO\UHVSRQGHG³WKDWZDVILQH´75
42. +RZHYHU 3DUULVK ODWHU WROG KLP ³, FDQ¶W OHW \RX GR WKDW´ DQG KDQGHG KLP D SKRQH ZLWK
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Natalie Jones, a Nurse Case Manager and a managing employee of BNSF, 2 on the other end. TR
43. Jones told Perez that: (1) his group health insurance through his employment with BNSF
would not cover his treatment; (2) KH ³QHHGHG WR JR WR´ WKH 1RUWK .DQVDV &LW\ 2FFXSDWLRQDO
&OLQLF ³WKH FOLQLF´  LQVWHDG ZKHUH VKH KDG DOUHDG\ DUUDQJHG IRU KLP WR EH WUHDWHG; and (3) he
ZRXOGQRWEHDEOHWRVHHKLVSHUVRQDOSK\VLFLDQ³XQWLO \RX¶YHEHHQUHOHDVHGIURPWKHFRPSDQ\
GRFWRU´  75 -47, 114. Perez stated that he and other employees refer to the clinic as the
³FRPSDQ\FOLQLF´DQGWR'U5\DQDVWKH³FRPSDQ\GRFWRU´EHFDXVH³[t]KDW¶VZKRWKHFRPSDQ\
has always used in previous inciGHQFHVZLWKRWKHUHPSOR\HHV7KDW¶VZKHUHWKH\VHQGWKHP,
GRQ¶W NQRZ ZKDW WKH EXVLQHVV GHDOLQJ LV EXW , ZRXOG DVVXPH RU SUREDEO\ DVVXPH WKH\¶UH
FRQWUDFWHGE\WKH5DLOURDG´75-51. Parrish took Perez to the clinic for treatment. TR
47.
Perez testified that when he returned to the shop after leaving the clinic, he completed a
personal injury report form3 and told Parrish he wanted to clock out and go home because he
³ZDV KXUWLQJ SUHWW\ JRRG´  75   +RZHYHU 3DUULVK ZRXOG QRW OHW KLP OHDYH Dnd instead
required him to participate in a physical reenactment of the incident that led to the injury. TR 48.
)HHOLQJ³FRHUFHGDQGSUHVVXUHGLQWRVWD\LQJ´3HUH]ZDVPDGHWR³SK\VLFDOO\SLFNXSWKHGRRU
handle the door, show them my body position whilHKROGLQJWKHGRRU´ZKLFKZHLJKHG
pounds. TR 49, 129. Then, other employees conducted the reenactment while Perez observed
and described the position of his body and the door and how the incident happened. TR 50.
Parrish took photos of the reenactment but later deleted them. TR 49-50.
Perez testified that on his way back to the shop after leaving the clinic, he noticed a
³VLJQLILFDQWDPRXQWRIVWLIIQHVV´LQKLVEDFN75-48. The next day, on August 13, 2010, he
told Dr. Ryan about his bDFNSDLQDQGWKDWKHUHPHPEHUHG³DKDUGSXOOWRP\ORZHUEDFN´ZKHQ
³WKHGRRUSXOOHGPHRYHUDQGWRUHP\KDPVWULQJ´75'XULQJWKHFRXUVHRIKLVWUHDWPHQW
with Dr. Ryan, Perez attempted to discuss his back condition about three more times; however,
DU 5\DQ UHSHDWHGO\ WROG KLP WR ³JLYH LW D OLWWOH WLPH´ DQG WKDW LW ZDV QRW QHFHVVDU\ WR VHH D
specialist for his back or to undergo an MRI. TR 54-56.
2

At the hearing, BNSF counsel disputed that Jones was a BNSF employee but presented no evidence contradicting
3HUH]¶VVWDWHPHQW See TR 44.
3

,QWKHLQMXU\UHSRUWIRUP3HUH]GHVFULEHGKLVLQMXU\DVD³VWUDLQHGKDP-VWULQJULJKWVLGH´-;
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Perez stated that, given Jones¶VVWDWHPHQWVWKDW his insurance would not cover the injury
and he could not see a doctor of his own choosing until the company doctor released him, he
believed that when telling Dr. Ryan about his symptoms, he was communicating to BNSF. TR
51-52. Perez understood that BNSF was getting information about his injury and treatment from
5\DQWKURXJK-RQHVKHDVVXPHGWKHLQIRUPDWLRQKHSURYLGHGWR5\DQ³ZDVEHLQJUHOD\HGWRWKH
FRPSDQ\QXUVH1XUVH1DWDOLH-RQHV´DQGWKDW5\DQ³ZDVZRUNLQJLQOHWWLQJ1XUVH1DWDOLHNQRZ
KRZ P\ SURJUHVVLRQ ZDV JRLQJ´  75 -57. 133. Consequently, by bringing his potentially
work-related back injury to the attention of Ryan, Perez believed he had reported it to BNSF.
TR 56, 123, 133. Perez did not inform a regular BNSF employee of his work-related back injury
until September 17, 2012. TR 133-135.
Perez testified that he last visited the clinic on September 10, 2010 and was released by a
nurse practitioner for full duty work.

TR 58.

After Perez left the examination room, a

receptionist handed him a phone with Nurse Jones on the other end, which was consistent with
3HUH]¶VDVVXPSWLRQWKDW-RQHVZDVUHFHLYLQJLQIRUPDWLRQDERXWKLPIURPWKHFOLQLF75-59.
Perez told Jones that he had been returned to full duty, but indicated he would prefer another
couple weeks of physical therapy for his hamstring injury. TR 59. Jones told Perez that she
would confer with Reppond, but she did not think it would be a problem. TR 59. Jones never
followed up with Perez to schedule any further physical therapy. TR 59.
On August 24, 2010, Perez provided a recorded statement to BNSF Claims Manager
Randy Nystul regarding the August 12, 2010 incident and the injury to his hamstring. JX 8.
Perez testified that he contacted Nystul again on September 24, 2010 because other employees
told him he needed to let Nystul know he had returned to work full duty. TR 73. According to
Perez, when he called Nystul on this second occasion, 1\VWXOWKRXJKW3HUH]³ZDVFDOOLQJDERXW
LQVWLJDWLQJDFODLPRUVHWWOLQJDFODLP´751\VWXOWROG3HUH]³:HOOLWWDNHVDERXWD\HDr or
D \HDU DQG D KDOI WR ILOH D FODLP´ DQG ³OHW¶V OHW VRPH WLPH JR E\ DQG VHH LI DQ\WKLQJ HOVH
WUDQVSLUHVDQG,¶OOEHJLYLQJ\RXDFDOO´75
After he was released to full duty, Perez sought treatment for his leg and back injuries
from his primary care physician and from an orthopedic specialist, Dr. Reardon. TR 60-62.
Perez did not apprise BNSF of further treatment from his personal physicians for his workrelated injuries until September 17, 2012. TR 68. Perez testified that if Jones had instructed him
5

to keep BNSF apprised, he would have done so, and since he had not heard from Jones or Nystul
since his last conversations with them, he assumed he was on KLV³own trying to get«>KLV@ back
IL[HG´75
Perez testified that after he reported KLVKDPVWULQJLQMXU\RQ$XJXVW³WKHZKROH
GHPHDQRU>DW%16)@KDGFKDQJHG7KH\ZHUHQ¶WDVIULHQGO\´75*HQHUDO)RUHPDQ(DUO
%XQFH IRU H[DPSOH ³WKUHDWHQHG WR ZULWH >3HUH]@ XS IRU VWXII´ DQG DW RQH SRLQW ZHQW WKURXJK
3HUH]¶V WRRO ER[ ³ORRNLQJ IRU FRQWUDEDQG´  75   )RXU GD\V DIWHU 3HUH] UHSRUWHG WKH LQMXU\
%XQFH ³PDGH DQ DWWHPSW WR PDNH PH ORRN EDG´ LQ IURQW RI FRZRUNHUV E\ DQQRXQFLQJ WKDW
EHFDXVHRI3HUH]¶VLQMXU\³ZHZHUHEDFNWRµVTXDUH]HUR¶´PHDQLQJ³ZHZRXOGORVHRXUVDIHW\
GLQQHU´ZKLFKLVDGLQQHUIRUHPSOR\HHVDVDUHZDUGIRUDYRLGLQJLQMXULHV75%XQFHDOVR
³VKRWPHDJODQFHRIGLVJXVW-- like anger and disgust like I had, you know, committed a serious
murder or something, and I -- just looking at me like I was scum of the earth, before he
SURFHHGHGWRRSHQWKHZKROHFRQYHUVDWLRQXSWRWKHUHVWRIWKHSHRSOH´75-82. Prior to the
injury, Perez did not have any issues with Bunce. TR 82.
On September 17, 2012, Perez sought a medical release from BNSF for back surgery,
which was scheduled the next day. TR 68-69. Perez testified that he waited to fill out medical
OHDYH SDSHUZRUN EHFDXVH ³, ZDQWHG WR PDNH VXUH WKDW , ZDV DEOH WR SDVV WKH SUH-screening for
surgery, and had went that previous day and got the clear IRUVXUJHU\´75$FFRPSDQLHGE\
local union chair, Kenneth Krause, Perez asked a BNSF office administrator for an on-duty
injury medical leave form, and stated that the surgery was related to the August 12, 2010
incident. TR 69-70.
Perez and Krause then met with Foreman Reppond, who had to approve of the leave. TR
3HUH]¶VDQG5HSSRQG¶VDFFRXQWVRIWKHLUFRQYHUVDWLRQare in conflict. According to Perez, he
told Reppond that he needed approval of medical leave for his back surgery and that his back
LQMXU\UHODWHGWRWKH$XJXVWLQFLGHQW755HSSRQGVDLG³6RWKLVLVDVVRFLDWHGZLWK
\RXULQMXU\EDFNLQ7KDW¶VEHHQTXLWHDORQJWLPHDJR´DQGDVNHG3HUH]³KDYH\RXWDONHG
WRDQ\ERG\DERXW\RXUEDFNSUREOHPRULVVXHV"´75 3HUH]WROG5HSSRQGWKDWKH³WULHGWR
tell them, the company, the company doctor [about his work-related back injury] but they
ZHUHQ¶WOLVWLQJ+HGLGQ¶WWDNHPHVHULRXVRUKHGLGQ¶WFDUHEXW ,PDGHDQDWWHPSWWROHWWKHP
NQRZ VRPHWKLQJ ZDV JRLQJ RQ´  75   5HSSRQG WROG 3HUH] ³WKDW¶V QRW D FRPSDQ\ GRFWRU
6

7KDW¶VMXVWZKRZHXVH,´DQGDVNHG3HUH]LIKH³FDOOHGWKHFODLPVDJHQWDERXWWKLV´75-72.
3HUH]DQVZHUHG³1R´DQGH[SODLQHGWKDWKHODVWWDONHGWR1\VWXORQ6HSWHPEHUVKRUWO\
after reWXUQLQJWRZRUNIXOOGXW\DQGWKDW1\VWXOVDLGDWWKHHQGRIWKDWFRQYHUVDWLRQ³GRQ¶WFDOO
PH,¶OOFDOO\RX´75-75. During this interaction, Perez states he never told Reppond that
Nystul refused to take his statement. TR 77.
5HSSRQG¶V version of the September 17, 2012 conversation differs from Perez in one
distinct manner. Reppond heard Perez say that Nystul refused to take any statement regarding
3HUH]¶V back injury. Reppond elaborated that he first learned of 3HUH]¶V EDFN problem at the
September 17, 2012 meeting with Perez. TR 409. He said that 3HUH]³WDONHGDERXWWHOOLQJWKH
company doctors about [his back injury].´ TR 404. Reppond replied that BNSF does not have
company doctors, and asked if ³KHUHSRUWHG>WKHEDFNLQMXU\@WRDQ\FRPSDQ\RIILFLDO´75
That is when Perez indicated that ³KHWULHGWRWDONWR5DQG\1\VWXOEXW5DQG\1\VWXOWROGKLPKH
GLGQ¶WQHHGWRWDONWRKLP´751\VWXO¶VWDNHDZD\IURPWKHEULHIFRQYHUVDWLRQZLWK3HUH]
was that sometime between September 2010 and September 2012, Perez attempted to have a
conversation with Nystul about his back injury, and Nystul refused to speak with Perez or take
his statement. TR 403, 440-441.
Reppond testified that KHZDVVXUSULVHGE\3HUH]¶VFRPPHQWWKDW1\VWXOUHIXVHGWR take
his statement, and after his meeting with Perez, he contacted Nystul, who informed him that ³KH
KDGQRWKDGDQ\FRQYHUVDWLRQZLWK3HUH]´DQG³KHKDGQRUHFROOHFWLRQRIHYHUWDONLQJWR´3HUH]
TR 405, 407, 441. Armed with what he perceived to be a conflict between Nystul and Perez,
Reppond believes he brought the matter to the attention of shop superintendent Dennis
Bossolono.4

75   ³>:@LWKLQ WZR RU WKUHH GD\V´ %RVVRORQR advised Reppond that an

investigation against Perez should go forward becDXVH ³WKHUH ZDV D GLVWLQFW ± two different
RSLQLRQVRUWZRGLIIHUHQWFRPPHQWV´LQWKDW³3HUH]VWDWHGWKDWKHKDGVSRNHZLWK0U1\VWXODQG
0U1\VWXOZDVDGDPDQWWKDWKHKDGQRWVSRNHWRKLP´75At that point, Reppond made a

4

Reppond testified that it was normal practice to speak with Bossolono when there was an issue with an employee
EHFDXVH ³KH ZDV D VXSHULQWHQGHQW RI WKH VKRSV DQG KH KDV WR EH LQYROYHG LQ HYHU\WKLQJ WKDW ZH GR VR LW¶V P\
responsibility to keep him up to speed on eYHU\WKLQJ´75:KLOHKHGRHVQRWNQRZ³H[DFWO\ZKDWKHGLG´KH
DOVR ³QRUPDOO\    ZRXOG¶YH FDOOHG WKH PHGLFDO GHSDUWPHQW DQG VHH LI WKH\ NQHZ DQ\WKLQJ FKHFNHG ZLWK 5DQG\
DJDLQ´EXWKHGRHVQRWUHFDOOJHWWLQJDQ\WKLQJVSHFLILFIURPWKHPHGLFDOGHpartment or Nystul. TR 405, 409.
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recommendation to the Employer to initiate an investigation against Perez for potential rules
violations. See TR 402.
Reppond assigned Stockman as the conducting officer of the investigation, as Reppond
was the only other conducting officer and he could not hold the investigatLRQLQ3HUH]¶VFDVH TR
410-$VNHGWRFODULI\ZKRWROG6WRFNPDQWRFRQGXFWWKHLQYHVWLJDWLRQ5HSSRQGVWDWHG³,
would have taken the information to Bossolono. He would have made his ruling, and then I
would have naturally give[n] the directive to Mr. Stockman to hold the investigation but the
GHFLVLRQ WR KROG WKH LQYHVWLJDWLRQ ZRXOG KDYH EHHQ GRQH E\ 0U %RVVRORQR    ´5 TR 442.
5HSSRQGH[SODLQHGWKDWKLVUROHLQWKHLQYHVWLJDWLRQZDV³WREULQJIRUZDUGZKDW,NQHZ
DERXW WKH HYHQW´ WR VXSSRUW WKe charge.

TR 442.

Reppond prepared a folder containing

documents relevant for the investigation, including notes of his meeting with Perez, which he
sent to himself by email after his meeting with Perez, and provided the folder to Stockman for
his review. TR 402, 410-,QKLVQRWHV5HSSRQGZURWHLQSDUWWKDW3HUH]³PHQWLRQHGWKDW
he tried to contact Claims Manager Randy Nystul but was told by Randy that he did not need to
WDONWRKLPDQ\PRUH´-;
While Perez was at home recovering from the back surgery, he received a letter from
%16)GDWHG2FWREHU ³WKH1RWLFHRI,QYHVWLJDWLRQ´ ZULWWHQE\6WRFNPDQVWDWLQJ
An investigation has been scheduled . . . in connection with your alleged late
reporting of an alleged back injury that you stated occurred on August 12, 2010,
and your alleged dishonesty when you alleged that a BNSF Claims Manager
refused to take your statement. The date BNSF received first knowledge of this
alleged violation is September 17, 2012.
TR 84, 87; JX 2. Stockman testified that he made the determination to issue the Notice of
Investigation when he read the information in the folder provided by Reppond, and he made the
determination to charge Perez with late reporting and dishonesty based on the information
contained in the folder. TR 308-309. He charged Perez with late reporting because Perez
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26+$¶VVXPPDU\RIWKHVWDWHPHQW 5HSSRQGJDYHWR26+$ PDNHVQR PHQWLRQRI%RVVRORQRDQGVWDWHV ³2QFH
&RPSODLQDQW FDPH WR 5HSSRQG 5HSSRQG GLG VRPH OHJZRUN DQG ZKHQ 5HSSRQG FRXOGQ¶W PDWFK WKLQJV XS WKH
decision was madH E\ 5HSSRQG DQG 6WRFNPDQ WR KROG WKH LQYHVWLJDWLRQ´  75   $W KLV GHSRVLWLRQ 5HSSRQG
WHVWLILHG³,ZRXOGKDYHVDLG>WR6WRFNPDQ@WKLVLVZKDWZH¶YHJRWWKHVHDUHWKHSRWHQWLDOUXOHYLRODWLRQVDQG,ZDQW
\RXWRKROGWKHLQYHVWLJDWLRQ´75%\XVLQJWKHZRUGV³KROGWKHLQYHVWLJDWLRQ,´5HSSRQGFODULILHGWKDW³:H¶UH
JRLQJWRLVVXHD1RWLFHRI,QYHVWLJDWLRQ,ZDQW\RX>6WRFNPDQ@WRKROGWKHKHDULQJ´75
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³DVVRFLDWHGLWZLWKKLVSUHYLRXVLQMXU\IRUKLVEDFNQRZLW¶VKLVOHJEXWKHDVVRFLDWHVLWZLWKWKH
VDPHLQMXU\IRUWKHVDPHHYHQW´75$FFRUGLQJWR6WRFNPDQDWthe time Perez understood
that his back injury was associated with the August 12, 2010 incident, Perez was required to
update his medical status. TR 366-367. Perez would not have had to file a new injury report
IRUP EHFDXVH ³WKLV LQIRUPDWLRQ¶V DOUHDG\ EHHQ JDWKHUHG´ EXW KH ³FRXOG FRQWDFW PHGLFDO FDUH
management, he could contact any member of management with BNSF and let them know that
KLVVLWXDWLRQKDVFKDQJHG´75DWClarifying why he wrote in the Notice of Investigation
that a BNSF Claims Manager refused to take his statement, Stockman explained he interpreted
WKHVWDWHPHQW³KHGLGQRWQHHGWRWDONWRKLPDQ\PRUH´LQ5HSSRQG¶VQRWHVDVV\QRQ\PRXVZLWK
³,¶PQRWJRLQJWRWDNH\RXUVWDWHPHQW´75
8QGHU%16)¶V3ROLF\IRU(PSOR\HH3HUIRUPDQFH $FFRXQWDELOLW\ WKH³GLVFLSOLQHSROLF\´
RU ³3(3$´  D GLVKRQHVW\ YLRODWLRQ FDQ UHVXOW LQ GLVPLVVDO HYHQ IRU DQ HPSOR\HH ZLWK QR
GLVFLSOLQH KLVWRU\  75   $ ODWH UHSRUWLQJ YLRODWLRQ LV FRQVLGHUHG D ³/HYHO 6´ VHULRXV 
violation, for which the standard discipline is a 30-day suspension with a 36-month review
period.

TR 250.

BNSF is required by the collective bargaining agreement to hold an

investigation prior to imposing discipline. TR 191.
$IWHUVHYHUDOSRVWSRQHPHQWVPDGHDW3HUH]¶VUHTXHVWWKHLnvestigative hearing took place
RQ-DQXDU\756WRFNPDQWKHKHDULQJRIILFHUGHVFULEHGKLVUROHDV³DOORZ>LQJ@IRU
the orderly introduction of testimony in regards to an alleged event, alleged rule violation or
potential rule violation. I turn the tape recorder on and off; I make sure everything's held within
WKH VFRSH RI WKH 1RWLFH RI ,QYHVWLJDWLRQ´  75   +H FRPSDUHG KLV UROH WR WKDW RI D
VWHQRJUDSKHUDQGH[SODLQHGWKDWLQKLVYLHZWKHKHDULQJRIILFHULV³QHLWKHUWKHMXGJHRUWKHMXry
or the executioner. I just simply put the facts on the recording, make a transcription of it, and
WKHQ UHDG LW DQG PDNH D UHFRPPHQGDWLRQ´  75 -395. Perez, Reppond, Bunce, and Nystul
testified at the investigative hearing. See JX 4. During this testimony, Reppond claimed that
3HUH]GLGQRWFRPSO\ZLWK%16)¶VGLVKRQHVW\UXOHEHFDXVH3HUH]³VWDWHGWKDW« he had been in
FRQWDFWZLWK&ODLPV0DQDJHU1\VWXODQGKHKDGQRWEHHQLQWRXFKZLWKKLP´ Id. at 61. Perez
testified that he complied with the dLVKRQHVW\UXOHEHFDXVHKH³QHYHUPDGHWKHVWDWHPHQW« that
Mr. Reppond said I had made. « , QHYHU GLG VWDWH WKDW 5DQG\ 1\VWXO ZRXOGQ¶W WDNH WKH
9

VWDWHPHQWIURP PH8KKH¶VDOUHDG\GRQHWKDW RQ$XJXVW WKHth RI´ Id. at 68. With
regard to RepponG¶VHPDLOQRWHWKDW3HUH]VDLGKHZDV³WROGE\>1\VWXO@WKDWKHGLGQRWQHHGWR
WDONWRKLPDQ\PRUH´1\VWXOWHVWLILHGWKDWKH³PD\KDYHFDOOHG0U3HUH]DIWHUDIWHUKLVLQMXU\WR
talk to him about «if he wanted to settle his claim or if he wanted to wait but « ,GRQ¶WUHFDOO
WKDW VSHFLILF VWDWHPHQW WR KLP´  Id. at 32-33. Nystul also testified that he recalls taking the
VWDWHPHQW RI 3HUH]¶V LQMXU\ RQ $XJXVW   DQG KH ³PD\ KDYH WDONHG WR >3HUH]@ RQH
subsequent time to that to see if he was . . . [r]ecovered or ready to settle his claim or whatever,
EXW,KDYHQRUHFRUGVRWKHUWKDQWKDWVWDWHPHQW´ Id. at 35-36.
Stockman found the charges of dishonesty and late reporting proven and recommended
3HUH]¶VGLVPLVVDO&;75-317. Stockman explained he found the late reporting charge
SURYHQEHFDXVH³,WZDVWKHVLPSOHIDFWWKDWWKHUHZDVDWZR-year time period or span in between
>WKH@LQMXULHV>WRKLVKDPVWULQJDQGWRKLVEDFN@´757KHGLVKRQHVW\FKDUJHZDVSURYHQ
because Perez did not dispute that he told Reppond Nystul refused to take his statement, and
6WRFNPDQ IRXQG 1\VWXO¶V ³WHVWLPRQ\ WR EH PRUH FUHGLEOH WKDQ 0U 3HUH]¶V´ RQ WKH LVVXH RI
ZKHWKHU 1\VWXO KDG UHIXVHG WR WDNH 3HUH]¶V VWDWHPHQW EHFDXVH ³ZKHQ >3HUH]@ VDLG WKDW 1\VWXO
neYHU ZRXOG WDNH WKDW VWDWHPHQW IURP KLP WKDW¶V 1\VWXO¶V MRE WKDW¶V KLV UHVSRQVLELOLW\ ZKDW
ZRXOGEH1\VWXO¶VPRWLYHZDVP\WKLQNLQJ´75-359.
After the investigative hearing, Cargill reviewed the transcript and exhibits. CX 1; TR
180. CargilO¶VUHVSRQVLELOLW\ZDVWRRYHUVHHWKHGLVFLSOLQHSROLF\IRUDOOVFKHGXOHGHPSOR\HHVDW
BNSF; before dismissing or suspending an employee for more than 30 days, a manager was
required to communicate with Cargill or someone on his team to make sure they are in
compliance with the PEPA. TR 181. Cargill concluded that there was insufficient evidence to
prove the dishonesty charge,6 and although Perez violated the rule on late reporting under a
³VWULFW LQWHUSUHWDWLRQ´ RI WKH UXOH WKHUH ZHUH PLWLJDWLQJ IDFWRUV: he reported the injury to his
hamstring on the day of the August 10, 2010 incident and he had close to twenty years of service
6

Cargill explained that there was insufficient evidence to prove the dishonesty charge EHFDXVH3HUH]³ZDVFKDUJHG
with dishonesty in connection with his statement that Mr. Nystul told him that he did not need to take his statement,
DQGWKDWWRPHZDVLQFRQVLVWHQWZLWK0U5HSSRQG¶VZULWWHQVWDWHPHQW´DQG³WKHUHZHUHVRPHDUHDVLQ0U1\VWXO¶V
testimony where he was less than clear. Specifically, he was asked about how many times he had a conversation
with Mr. Perez, and he ± KHVHHPHGDOLWWOHXQFOHDURIWKDW´75-196.
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with no discipline on his record. TR 195-&DUJLOODOVRWRRNLQWRFRQVLGHUDWLRQWKDW³WKHUH
was, according to Mr. Perez, sRPHFRPPXQLFDWLRQWRHLWKHU1XUVH-RQHVRUWRWKHGRFWRU´ZKLFK
³VKRXOGEHFRQVLGHUHGDPLWLJDWLQJIDFWRU´75 %HOLHYLQJ3HUH]³GHVHUYHGWKHEHQHILWRI
WKHGRXEW´&DUJLOODIWHUFRQVXOWLQJZLWK%16)¶V/DZ'HSDUWPHQWUHFRPPHQGHGQRGLVFLSOLQH
be iVVXHG75%RVVRORQRWKHXOWLPDWHGHFLVLRQPDNHUDJUHHGZLWK&DUJLOO¶VGHWHUPLQDWLRQ
TR 197, 318. Reppond testified that he agreed with the determination not to issue discipline
EHFDXVH ³1\VWXO¶V WHVWLPRQ\ ZDV SUHWW\ ZHDN DQG WKHUH ZDV QRWKLQJ VXbstantial that would
SURPSWXVWRLVVXHGLVFLSOLQH´75
6WRFNPDQ LVVXHG D OHWWHU WR 3HUH] GDWHG -DQXDU\   VWDWLQJ ³$V D UHVXOW RI
LQYHVWLJDWLRQ    QR GLVFLSOLQH ZLOO EH DVVHVVHG´  (;    3HUH] UHWXUQHG WR ZRUN RQ $SULO 
2013. TR 96. Perez lost no pay or seniority or benefits. TR 319.
Before reporting the injury, Perez never had a disciplinary charge letter issued to him in
the first seventeen and a half years of his career. TR 96. Since returning to work, Stockman has
issued Perez two disciplinary charges, one for being absent without leave, even though Perez had
received permission from a supervisor to take the day off. TR 96-97. Perez testified that when
his supervisor tried to notify Stockman of his responsibility for the mistake, Stockman said he
would proceed with the charge anyway. TR 173. Stockman denied making that statement and
WHVWLILHG WKDW KH ³FHUWDLQO\ ZRXOGQ¶W KDYH JRQH WR DQ LQYHVWLJDWLRQ´ XQGHU WKHVH FLUFXPVWDQFHV
DOWKRXJK D ³QRWLFH PD\¶YH EHHQ LVVXHG´ KH Zould have dropped the investigation right away
upon learning of the mistake. TR 38-381. Both matters were dropped before they got to
LQYHVWLJDWLYHKHDULQJV75$WQRWLPHGXULQJRUDIWHU3HUH]¶V6HSWHPEHUPHHWLQJ
with Reppond did anyone at BNSF request that he supplement his original injury report and add
information related to his work-related back injury. TR 164-165.
I V.

F I N D I N GS O F F A C T A N D C O N C L USI O NS O F L A W

Section 20109 of the FRSA prohibits railroad carriers engaged in interstate or foreign
commerce or its officers or employees from discharging, demoting, suspending, reprimanding or
in any other way discriminating against an employee, in whole or part, for engagement in
activity protected by the FRSA.

The FRSA whistleblower provision incorporates the
11

administrative procedures found in the Wendell H. Ford Aviation Investment and Reform Act for
WKHVW&HQWXU\ ³$,5´ 86&See § 20109(d)(2)(A)(i). Therefore, complaints
under the FRSA are analyzed under the legal burdens of proof outlined in the AIR 21. Araujo v.

N.J. Transit Rail Operations, Inc., 708 F.3d 152, 158 (3d Cir. 2013).
The burden-shifting framework set forth in AIR 21 requires a complainant to prove by a
preponderance of the evidence7 WKDW ³   KH HQJDged in a protected activity, as statutorily
defined; (2) he suffered an unfavorable personnel action; and (3) the protected activity was a
FRQWULEXWLQJIDFWRULQWKHXQIDYRUDEOHSHUVRQQHODFWLRQ´ DeF rancesco v. Union R.R. Co., ARB
No. 10-114, ALJ No. 2009-FRS-00009, PDF at 5 (ARB Feb. 29, 2012) ( citing 49 U.S.C.A.
§ 42121(b)(2)(B)(iii); /XGHU Y &RQW¶O $LUOLQHV ,QF, ARB No. 10-026, ALJ No. 2008-AIR00009, slip op. at 6-7 (ARB Jan. 31, 2012)); Henderson v. Wheeling & Lake Erie Ry. , ARB No.
11-013, ALJ No. 2010-FRS-00012, PDF at 5-6 (ARB Oct. 26, 2012).
If a complainant proves that his protected activity contributed to the adverse action, the
HPSOR\HU PD\ DYRLG OLDELOLW\ LI LW ³GHPRQVWUDWHV E\ FOHDU DQG FRQYLQFLQJ HYLGHQFH WKDW WKH
employer would have taken the same unfavorable personnel action in the absence of [the
SURWHFWHG DFWLYLW\@´  86&  42121(b)(2)(B)(iv), 20109(d)(2)(A)(i); see also 29 C.F.R.
§ 1982.104. If the employer does so, no relief may be awarded to the complainant. 42 U.S.C.
§ 42 E  % LY ³&OHDUDQGFRQYLQFLQJHYLGHQFHLVµ>H@YLGHQFHLQGLFDWLQJWKDWWKHWKLQJWR
EHSURYHGLVKLJKO\SUREDEOHRUUHDVRQDEO\FHUWDLQ¶´:LOOLDPVY'RPLQR¶V3L]]D, ARB No. 09092, ALJ No. 2008-STA-00052, PDF at 5 (ARB Jan. 31, 2011) (quoting Brune v. Horizon Air

Indus., ARB No. 04-037, ALJ No. 2002-AIR-00008, slip op. at 14 (ARB Jan. 31, 2006)).
A.

Subject-matter Jurisdiction

Before addressing the burden-VKLIWLQJIUDPHZRUN,PXVWDGGUHVV%16)¶VDUJXPHQWWKDW
the Court lacks subject matter jurisdiction to resolve this matter. Specifically, BNSF argues that

7

7KH ³>S@UHSRQGHUDQFH RI WKH HYLGHQFH LV WKH JUHDWHU ZHLJKW RI the evidence; superior evidentiary weight that,
though not sufficient to free the mind wholly from all reasonable doubt, is still sufficient to incline a fair and
LPSDUWLDOPLQGWRRQHVLGHRIWKHLVVXHUDWKHUWKDQWKHRWKHU´ Brune v. Horizon Air Indus. , ARB No. 04-037, ALJ
No. 2002-AIR-00008, PDF at 13 (ARB Jan. 31, 2006) (internal quotation marks omitted) (TXRWLQJ %ODFN¶V /DZ
Dictionary 1201 (7th ed. 1999)).
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³EHFDXVH WKH SURSULHW\ RI ZKHWKHU WR LVVXH WKH QRWLFH RI LQYHVWLJDWLRQ DQG WR KROG WKH
investigation are subject to and inextricably intertwined with interpreting the terms of a
[collective barJDLQLQJDJUHHPHQWRU³&%$´@WKDWLVDPDWWHUSUHOXGHGXQGHUWKH5DLOZD\/DERU
$FW6XFKLVVXHVPXVWEHGHFLGHGE\UHVRUWWRDUELWUDWLRQ´5HVS%UDW
7KH 5DLOZD\ /DERU $FW ³5/$´  HVWDEOLVKHV D PDQGDWRU\ DUELWUDO PHFKDQLVP IRU ³WKH
prompt and ordeUO\ VHWWOHPHQW´ RI WZR FODVVHV RI GLVSXWHV PDMRU GLVSXWHV DQG PLQRU GLVSXWHV

Hawaiian Airlines, Inc. v. Norris, 512 U.S. 246, 252-253, 114 S.Ct. 2239, 129 L.Ed.2d 203
(1994). Major disputes relate to the formation of CBAs or efforts to secure them. Id. at 252.
Minor disputes involve controversies over the meaning of an existing CBA and must be resolved
RQO\WKURXJKWKH5/$PHFKDQLVPVLQFOXGLQJWKHFDUULHU¶VLQWHUQDOGLVSXWHUHVROXWLRQSURFHVVHV
and an adjustment board established by the employer and the unions. Id. at 253. The RLA does
not deprive courts of jurisdiction over disputes that do not fall within either category. Sturge v.

Nw. Airlines, Inc., 658 F.3d 832, 837 (8th Cir. 2011).
%16)DSSHDUVWRDUJXHWKDW3HUH]¶VFODLPLQYROYLQJWKH1RWLFHRI,QYHVWLJDWLRQDQGWKH
investigative hearing is based on a minor dispute, and that this court therefore lacks subjectmatter jurisdiction. See Resp. Br. at 14-15. With respect to the minor disputes, the U.S. Court
of Appeals for the Eighth Circuit explains:
A dispute between an air carrier and an employee is a minor dispute if its
UHVROXWLRQ ³GHSHQGV RQ DQ LQWHUSUHWDWLRQ RI >D@ &%$´ Hawaiian Airlines, 512
U.S. at 261, 114 S.Ct. 2239. $VVXFK³>F@RXUWV can resolve questions of federal or
state law involving labor claims only if the issues do not require the court to
FRQVWUXH WKH FROOHFWLYH EDUJDLQLQJ DJUHHPHQW´ Deneen, 132 F.3d at 439. Courts
may, however, resolve issues that require mere reference to a collective
bargaining agreement. Hawaiian Airlines, 512 U.S. at 261 n. 8, 114 S.Ct. 2239;
Thomas v. Union Pac. R.R. Co., 308 F.3d 891, 893 (8th Cir.2002). Likewise, the
5/$GRHVQRWGHSULYHFRXUWVRIMXULVGLFWLRQWRGHFLGH³µSXUHO\IDFWXDOTXHVWLRQV 
DERXWDQHPSOR\HH VFRQGXFWRUDQHPSOR\HU VFRQGXFWDQGPRWLYHV´WKDW ³GRQRW
µUHTXLU[e] a court to interpret any term of a collective-EDUJDLQLQJ DJUHHPHQW¶ ´
Hawaiian Airlines, 512 U.S. at 261, 114 S.Ct. 2239 (quoting Lingle v. Norge Div.
of Magic Chef, Inc., 486 U.S. 399, 407, 108 S.Ct. 1877, 100 L.Ed.2d 410 (1988))
(alteration in original).

Sturge, 658 F.3d at 837.
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7R UHVROYH 3HUH]¶V UHWDOLDWLRQ FODLP , ZLOO SULPDULO\ DGGUHVV ³SXUHO\ IDFWXDO TXHVWLRQV´
DERXW 3HUH]¶V FRQGXFW DQG %16)¶V PRWLYDWLRQV  , ZLOO KDYH WR GHWHUPLQH ZKDW 3HUH] GLG DQG
why BNSF pursued a disciplinary investigation against Perez for alleged rule violations. The
SURFHVVUHODWHGWRSRWHQWLDOGLVFLSOLQHRID%16)HPSOR\HHZKLFKZDVXVHGLQ3HUH]¶VFDVHPD\
be spelled out in the CBA. While I may have to make reference to the CBA, I will not have to
interpret any term of the CBA. I will not determine whether the disciplinary process as used
DJDLQVW3HUH]FRQVWLWXWHGD³IDLUDQGLPSDUWLDOLQYHVWLJDWLRQ´XQGHUWKH&%$DV%16)VXJJHVWV

See Resp. Br. at 13. Rather, I will determine whether BNSF used the disciplinary process to
retaliate against Perez in violation of the FRSA. My determinations, set forth below, that the
FRPSDQ\¶VGLVFLSOLQDU\SURFHVVZDVQRWXVHGSHUIHFWO\DQGWKDW6WRFNPDQVKRXOGKDYHFRQGXFWHG
pre-investigation fact-checking and should have taken a more active role as the hearing officer,
do not go to interpretation of the CBA, as BNSF claims. See Resp. Br. at 13. Indeed, to make
these determinations I do not need to focus on the CBA at all; I need only cite the testimony of
WKH PDQDJHUV WKHPVHOYHV  0RUHRYHU WKH &%$ LV QRW WKH VRXUFH RI 3HUH]¶V ULJKW QRW WR EH
accused of rule violations in retaliation for engaging in conduct protected by the FRSA.
Therefore, I find I have appropriate subject matter jurisdiction.
B.

Protected A ctivity

3HUH]FRQWHQGVKLV³DFWLRQVRIVHHNLQJPHGLFDOOHDYHLQDQWLFLSDWLRQRIVXUJHU\IRUKLVRQduty injury, and in answerLQJ5HVSRQGHQW¶VTXHVWLRQVUHJDUGLQJWKHFDXVDOFRQQHFWLRQEHWZHHQ
VDLG LQMXU\ DQG VXUJHU\ >RQ 6HSWHPEHU  @ FRQVWLWXWH µSURWHFWHG DFWLYLW\¶ ZLWKLQ WKH
PHDQLQJRIWKH)56$´&RPSO%UDW see Compl. Pr. Find. of Fact and Concl. of Law. at 15,
17.
It is undisputed that Perez reported a work-related back injury to Reppond on September
17, 2012. Protected activity under the FRSA includes reporting a work-related injury or illness.
 86&   D    %16) DUJXHV WKDW 3HUH]¶V UHSRUW RI D ZRUN-related back injury on
September 17, 2012 is not protected activity because it was not made in good faith. Resp. Br. at
9-10. A report of a work-related injury is made in good faith, and therefore protected under the
FRSA, if the plaintiff actually believed, at the time he reported the injury, that it was work
related. Davis v. Union Pac. R.R. Co., No. 12-cv-273, 2014 WL 3499228, at *7 (W.D.La. July
14

14, 2014). The belief must also be objectively reasonable. Koziara v. BNS F Ry. Co., No. 13CV-834-JDP, 2015 WL 137272, at *6- (W.D. Wis. Jan. 9, 2015). Pointing out that Perez
testified he suffered a back injury as a result of a car accident on July 23, 2009 and took medical
OHDYHDVDUHVXOW%16)DUJXHVWKDW³>W@KHUHLVHYLGHQFHVXIILFLHQWWRGHPRQVWUDWH Perez chose to
report an off-duty back injury as work-related. He did so as a means to have BNSF cover the
off-GXW\LQMXU\WRDOORZKLPWRVHHNGDPDJHVLQKLV)(/$ODZVXLW´5HVS%UDW see TR 105108.
I find Perez genuinely believed his back injury was work-related at the time he reported it
WR%16)RQ6HSWHPEHU3HUH]WHVWLILHGWKDWKH³DEVROXWHO\´UHSRUWHGKLVZRUN-related
back injury to Reppond in good faith. TR 91. While he did not report his work-related back
injury to a BNSF employee until more than two years after the August 12, 2010 incident he
alleges caused the injury, Perez credibly testified that on August 13, 2010, he brought his back
condition to the attention of Dr. Ryan and linked it to the incident. See TR 52. It is true that, as
%16) SRLQWV RXW 'U 5\DQ¶V $XJXVW   WUHDWPHQW QRWHV GR QRW PHQWLRQ 3HUH]¶V EDFN
symptoms. See 5HVS%UDW+RZHYHUWKLVLVFRQVLVWHQWZLWK3HUH]¶VWHVWLPRQ\WKDW'U5\DQ
GLGQRWVKRZJUHDWFRQFHUQDERXW3HUH]¶VEDFNV\PSWRPVGHVSLWH3HUH]¶VFRPSODLQWVWKURXJKRXW
the course of his treatment.8 See TR 54-56. Moreover, although Perez told Nystul, in his August
  UHFRUGHG VWDWHPHQW WKDW ³1RWKLQJ HOVH KDG EHHQ LQMXUHG EXW P\ KDPVWULQJ DUHD´ KH
clarified at the hearing that N\VWXO¶VTXHVWLRQVDQGKLV DQVZHUVZHUHIRFXVHGRQZKHUHKHZDV
injured on his leg. TR 158. A review of the recorded statement confirms that Nystul and Perez
ZHUHGLVFXVVLQJ3HUH]¶VOHJVSHFLILFDOO\ZKHQ3HUH]PDGHWKDWVWDWHPHQWSee JX 8 at 8-9.
I also ILQG3HUH]¶VEHOLHIZDVUHDVRQDEOH3HUH]FUHGLEO\WHVWLILHGWKDWKHIHOWEDFNSDLQRQ
his way to the shop after leaving the clinic on August 12, 2010. See TR 47-48. In addition,
3HUH]WHVWLILHGWKDW'U5\DQFRQQHFWHG3HUH]¶VEDFNSDLQWRWKH$XJXVW2, 2010 incident, telling
KLP³WKHUHDVRQWKDW,ZDVH[SHULHQFLQJGLVFRPIRUWLQP\ORZHUEDFNSULPDULO\RQP\OHIWVLGH
was because the [August 12, 2010] injury had adjusted my gait and I was putting extra weight on

8

%16) VWDWHV WKDW 'U 5\DQ¶V RWKHU UHFRUGV GR QRW PHQWLRQ 3HUH]¶V EDFN FRQGLWLRQ  5HVS %U DW 10. However,
BNSF relies on evidence not in the record as these records were withdrawn and BNSF did not submit them as
evidence.
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that left side, and that was causing tKHGLVFRPIRUWDQGSDLQ´753HUH]DOVRWHVWLILHGWKDWKLV
treating physician, Dr. Reardon, compared an MRI undertaken after the car accident in 2009 and
an MRI post-dating the August 12, 2010 injury and told Perez the more recent MRI showed a
new injury, which verified for him that there was something wrong with his back and gave him
reason to believe he injured his back at the same time he injured his hamstring. TR 64-66.
BNSF has not submitted any evidence WR VXSSRUW LWV FRQWHQWLRQ WKDW 3HUH]¶V EDck injury was
cause by the 2009 automobile accident or any other evidence to contradict 3HUH]¶VWHVWLPRQ\WKDW
the back injury was work-related.

Therefore, Perez has demonstrated that he engaged in

protected activity by reporting his work-related back injury on September 17, 2012.
7XUQLQJ WR 3HUH]¶V UHTXHVW IRU PHGLFDO OHDYH LQ DQWLFLSDWLRQ RI VXUJHU\ IRU KLV ZRUNUHODWHGEDFNLQMXU\3HUH]DUJXHVWKDWKLV³DWWHPSWWRREWDLQPHGLFDOOHDYHZDVSDUWDQGSDUFHORI
his effort to obtain treatment for an on-duty LQMXU\ ZKLFK LV H[SUHVVO\ LGHQWLILHG DV µSURWHFWHG
DFWLYLW\¶ LQ WKH )56$´9 Compl. Rep. Br. at 4. BNSF argues that attempts to obtain medical
OHDYH³ZRXOGDSSHDUQRW>WR@EHDSURWHFWHGDFWLYLW\XQGHUWKH)56$´5HVS%UDW3HUH]¶V
request for medical leave in anticipation of surgery for his work-related back injury is protected
activity under the FRSA because, in requesting leave for back surgery, Perez was following
medical orders and/or the treatment plan of his treating physician. The FRSA prohibits railroad
carriers from disciplining, or threatening discipline to, an employee for requesting medical or
first aid treatment or for following orders or a treatment plan of a treating physician. 49 U.S.C. §
 F    &RQWUDU\ WR %16)¶V FRQWHQWLon, Section 20109(c) applies beyond immediate
PHGLFDOFDUHHYHQLIWKHKHDGLQJRIWKHVHFWLRQUHDGV³3URPSW0HGLFDO$WWHQWLRQ´ See Santiago

v. Metro-North Commuter R.R. Co., Inc., ARB No. 10-147, ALJ No. 2009-FRS-11, slip op. at 12
(ARB July 25, 2012). Thus, I find Perez has established that he engaged in protected activity

9

Although Perez cites Section 20109(c)(1) in support of his argument that his activities on September 17, 2012
constitute protected activity, Perez does not appear to argue, nor has he presented evidence showing, that BNSF
denied, delayed, or interfered with his request for medical leave. See 49 U.S.C. § 20109(c)(1). Indeed, Reppond
DSSURYHG3HUH]¶VUHTXHVWIRUOHDYHDQG3Hrez underwent back surgery the day after submitting his request. TR 83.
Perez has already established that his injury report and request for medical leave are protected activity under
Sections 20109(a)(4) and (c)(2) respectively. I need not address his additional argument that his actions are
protected activity because he provided information to BNSF so it could properly report lost time attributable to an
on-duty injury to the Federal Railroad Administration. See Compl. Br. at 4 (citing to Section 20109(a)(1) and (6) for
support); Compl. Pr. Find. of Fact and Concl. of Law. at 15.
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when he reported his work-related back injury on September 17, 2012 and requested medical
leave for back surgery.
C.

A dverse A ction

3HUH]FRQWHQGVWKDW³)URPWKHLQLWLDWLRQRIWKHGLVFiplinary process by Reppond through
WR WKH GHWHUPLQDWLRQ WKDW QR GLVFLSOLQH ZRXOG EH LPSRVHG %16)¶V DFWLRQV WRZDUG 3HUH] ±
including the disciplinary charge letter, the investigative hearing, and the no-discipline letter
itself²ZHUHDGYHUVHDFWLRQV´&RPpl. Prop. Find. of Fact and Concl. Of Law. at 15-16.
%16)DUJXHVWKDWWKHDGYHUVHDFWLRQDOOHJHGLQ3HUH]¶VEULHI³DSSHDUVWREHDZKROHQHZ
XQIDYRUDEOHSHUVRQQHODFWLRQQRWH[KDXVWHGZLWK26+$DQGFHUWDLQO\RXWVLGHWKH)56$¶Vday statute of limitationV´  5HVS 5HS %U DW   %16)¶V DUJXPHQW LV D QRQVWDUWHU  $OWKRXJK
SHUKDSV ZRUGHG GLIIHUHQWO\ WKH DGYHUVH DFWLRQ DOOHJHG LQ 3HUH]¶V FRPSODLQW²³FKDUJ>LQJ@
&RPSODLQDQWZLWKPLVFRQGXFWDQGWKUHDWHQ>LQJ@WRLPSRVHGLVFLSOLQH´KROGLQJDQLQYHVWLJDWLRQ
regaUGLQJLWVDOOHJDWLRQVRIPLVFRQGXFWDQG³QRWLI\LQJ&RPSODLQDQWWKDWµQRGLVFLSOLQHZ>RXOG@
EHDVVHVVHG¶´²is the same adverse action alleged in his post-hearing brief. See JX 6 at 1-2. The
alleged adverse action was certainly within the scope of the OSHA investigation as well. See JX
DW ³&RPSODLQDQWVXIIHUHGDQDGYHUVHDFWLRQZKHQKHZDVFKDUJHGZLWKUXOHYLRODWLRQVRQ
October 9, 2012 and when an investigation was held regarding the alleged rule violations on
-DQXDU\´ ,QKLVEULHI3HUH] discusses procedural irregularities, including events predating the Notice of Investigation, but not for the purpose of raising a new adverse action; he
does so to provide evidence of pretext, which goes to the contributing factor element. See
Compl. BrDW7KXV3HUH]¶VDOOHJDWLRQVRIDGYHUVHDFWLRQDUHQRWXQWLPHO\ and are virtually
identical to what was presented to OSHA.
BNSF also argues that issuing the Notice of Investigation and holding of the investigative
hearing do not constitute adverse action because, ultimately, no discipline was issued; Perez lost
no pay, retained his seniority, and lost no benefits as a result of the issuance of the Notice of
,QYHVWLJDWLRQDQGWKHLQYHVWLJDWLRQ5HVS%UDW%16)¶VDUJXPHQW, that actual discipline
is required for adverse action to be found, is inconsistent with Administrative Review Board
³$5%´ precedent. In Vernace v. Port Authority Trans-Hudson Corp., ARB No. 12-003, ALJ
17

No. 2010-FRS-18 (ARB Dec. 21, 2012), the ARB held that adverse action under the FRSA
includes threatened discipline. There, the AGPLQLVWUDWLYH /DZ -XGJH ³$/-´ found adverse
action where the respondent sent a charging letter to the complainant stating that she failed to
exercise constant care and utilize safe work practices to prevent injury to herself when she failed
to inspect a chair before sitting on it. Id. On appeal, the respondent argued that it had taken no
disciplinary action against the complainant. 7KH$5%DIILUPHGWKH$/-¶VILQGLQJH[SODLQLQJ
The ALJ noted that the relevant regulations include "intimidating" and
"threatening" actions as prohibited discrimination. We agree with the ALJ's
reliance on our analysis of a similar regulation in Williams v. American Airlines,
ARB No. 09-018, 2007-AIR-004 (ARB Dec. 29, 2010). Moreover, Congress reemphasized the broad reach of FRSA when it expressly added "threatening
discipline" as prohibited discrimination in section 20109(c) of the FRSA
whistleblower statute. The disciplinary investigation stretching one year in this
case qualifies as discrimination under the regulations and as "any other
discrimination" prohibited by the statute.

Id.
In this case, the investigation pursued against Perez contained, at least implicitly, a threat
that Perez would be disciplined if the charges against him were proven.

The Notice of

,QYHVWLJDWLRQVWDWHGWKHLQYHVWLJDWLRQZRXOGGHWHUPLQHZKHWKHU3HUH]YLRODWHG%16)¶VUXOHVRQ
late reporting of an injury and dishonesty, and Perez had to defend himself against these charges
at an investigative hearing. JX 2. If these charges were proven, Perez faced varying levels of
GLVFLSOLQHLQFOXGLQJWKH³GHDWKSHQDOW\´LHtermination. See TR 249-250. Perez understood
that these disciplinary charges, if proven, were terminal offenses. TR 91.
BNSF states that there is no time lag in this case like the one-year lapse between the
issuance of the Notice of Investigation and the investigative hearing, which the ARB relied on in

Vernace5HVS%UDWQ%16)¶VDWWHPSWWRGLVWLQJXLVKWKLs case from Vernace, however, is
unpersuasive. In all relevant respects, the cases are analogous. Like the respondent in Vernace,
BNSF issued the Complainant a charge letter and pursued an investigation against him that
carried the potential for future discipline.
BNSF also appears to argue that Vernace was wrongly decided. See Resp. Br. at 16 n.9
(stating, for example, that the ARB in Vernace ³GLVUHJDUGVWKHIDFWLQYHVWLJDWLRQVFDQEHKHOGIRU
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any number of reasons completely unrelated to anything conFHUQLQJDQLQMXU\´ ,QVXSSRUWRI
the proposition that an investigation that does not result in discipline is not adverse action, BNSF
FLWHV WR WZR FDVHV DULVLQJ XQGHU WKH )56$ WKDW FRQIOLFW ZLWK WKH $5%¶V KROGLQJ LQ Vernace:

Brisbois v. Soo Line RR Co., 124 F. Supp. 3d 891(D. Minn 2015) and Stallard v. Norfolk So. Ry.
Co., ALJ No. 2014-FRS-00149 (ALJ Dec. 9, 2015). In Brisbois, the Court declined to find
adverse action where a railroad worker was accused of violating workplace rules and had to
address those accusations at a disciplinary hearing but was not disciplined in connection with the
alleged violations. Brisbois, 123 F.Supp. 3d at 903. Similarly, in Stallard, the ALJ found that
the mere scheduling and canceling of a formal hearing is not adverse action. See Stallard, slip
op. at 8. I do not find Stallard and Brisbois persuasive. These decisions do not address the
$5%¶VGHFLVLRQLQ VernaceZKLFKLVELQGLQJSUHFHGHQW*LYHQWKH$5%¶VDQDO\VLVRIWKHVWDWXWH
and the implementing regulations in Vernace, I find that the disciplinary investigation pursued
DJDLQVW3HUH]TXDOLILHVDVGLVFULPLQDWLRQXQGHUWKHUHJXODWLRQVDQGDV³DQ\RWKHUGLVFULPLQDWLRQ´
under the statute.
The investigation pursued against Perez also qualifLHV DV ³GLVFLSOLQH´ XQGHU 
20109(c)(2), which prohibits an employer from disciplining an employee for following orders or
a treatment plan of a treating physician. Section 20109(c)(2) explicitly includes, in its definition
RI GLVFLSOLQH ³EULQJ>LQJ@ FKDUJHV DJDLQVW D SHUVRQ LQ D GLVFLSOLQDU\ SURFHHGLQJ´  %\ DFFXVLQJ
Perez of violating its rules on late reporting and dishonesty and by requiring Perez to address
these accusations at an investigative hearing, BNSF brought charges against Perez in a
disciplinary proceeding.
$GYHUVH DFWLRQV FDQ DOVR LQFOXGH DQ HPSOR\PHQW DFWLRQ WKDW ³ZRXOG GLVVXDGH D
UHDVRQDEOH HPSOR\HH IURP HQJDJLQJ LQ SURWHFWHG DFWLYLW\´  Vernace, ARB No. 12-003 (citing

Menendez v. Halliburton, ARB Nos. 09-002, -003; ALJ No. 2007-SOX-2005 (ARB Sept. 13,
2011).

Under the facts of this case, the disciplinary investigation pursued against Perez

resulting in the no discipline letter satisfies this standard as well.

As I discuss in detail in the

section addressing damages for emotional distress, Perez credibly testified that the investigation
caused him stress and anxiety for fear that he might lose his job if the charges were proven.
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&DUJLOO WHVWLILHG WKDW JLYHQ 3HUH]¶V MRE ZDV RQ WKH OLQH WKH VLWXDWLRQ ZRXOG FDXVH DQ\RQH LQ
3HUH]¶VVKRHs anxiety. TR 255.
In addition, the disciplinary investigation was not without negative consequences for
3HUH]¶V UHFRUG DQG KLV SURIHVVLRQDO UHSXWDWLRQ  3HUH] ZDV QRW FOHDUHG RI WKH FKDUJHV OHYLHG
against him. As Stockman testified, a ³QR GLVFLSOLQH Oetter simply means that no discipline is
EHLQJDVVHVVHG´LWGRHVQRWPHDQWKDWDQHPSOR\HHLVLQQRFHQWRIWKHFKDUJHV753HUH]
credibly testified to the black mark left on his record as well as to the damage to his reputation in
the workplace despite being issued no discipline. Perez does not feel that his record is clean. TR
100. Of the 212 pages in his personnel file more than a hundred pages relate to the disciplinary
matter. TR 100. Asked by his counsel if he felt exonerated, vindicated or proven innocent upon
receiving the no discipline letter, Perez responded,
:KHQ , UHDG LW , GLGQ¶W VHH DQ\ RI WKDW  7KRXJK , [am] appreciative that
somebody down at Fort Worth decided that this was a bad idea to terminate me, I
do appreciate that, but it GRHVQ¶WFKDQJHWKHIDFW RIDOORIWKHQHJDWLYHVWXIIWKDW
happened, the impact, you know, my credibility with my co-workers, my
VXSHUYLVRUV,WGRHVQ¶WFOHDUPHRIDQ\WKLQJ,WMXVWVD\VWKH\GLGQ¶WSXQLVKPH
7KHUH¶VSHRSOHWKDWWKRXJKW,JRWDZD\ZLWKVRPHWKLQJWKDW,¶PDIUDXGDQGDOLDU
....
TR 94. When Perez returned to BNSF after receiving the no discipline letter, a supervisor told
KLP ³KH WKRXJKW , KDG IULHQGV LQ VRPH KLJK SODFHV    ´  75   Thus, just because BNSF
issued no disciplinHGRHVQRWPHDQWKHSURFHVV³ZRUNHG´See Resp. Br. at 18.
0RUHRYHU HYHQ WKRXJK ³>L@W¶V VXSSRVHG WR EH SULYDWH WKURXJKRXW WKH &RPSDQ\´ FRworkers learned of the disciplinary investigation; now, some employees Perez had worked with
IRUWZHQW\\HDUV³GRQ¶WHYHQWDONWRPHKDUGO\DQ\PRUH\RXNQRZRUFRQYHUVDWHZLWKPHOLNH
they used to. My business was all over that shop by the time I had gotten back to work, and
WKDW¶V XQDFFHSWDEOH´  75 -170. Cargill agreed that the disciplinary process involving a
KHDULQJDVLQ3HUH]¶VFDVH³VKRXOGEHSULYDWH´DQG 3HUH]¶VWHVWLPRQ\DERXWKLVUHWXUQWRZRUN
ridicule surprised him.

TR 261-262.

1RWZLWKVWDQGLQJ &DUJLOO¶V VXUSULVH 3HUH]¶V FUHGLEOH

testimony is unchallenged. It is not a far stretch to say that requiring an employee to participate
in an anxiety-inducing and reputation-tarnishing investigation resulting in a letter stating only
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that no discipline will be issued would likely dissuade a reasonable employee from engaging in
protected activity.
At the hHDULQJ %16) FODLPHG WKDW WKH ³TXHVWLRQ UHDOO\ LQ WKLV FDVH LV ZKHWKHU´ WKH
process followed by BNSF (and dictated by the CBA) ZKHQDUXOHVYLRODWLRQLVVXVSHFWHGLV³D
valid legitimate process or whether that process is on its face a violation of the FRSA ´75
32.

To the contrary, this case is not about the CBA disciplinary process itself. Rather, BNSF

did not use the disciplinary process properly against Perez, as discussed below, and the question
becomes, why? BNSF cannot use the CBA as a shield to protect itself against a claim for
UHWDOLDWLRQXQGHUWKH)56$$V&DUJLOOWHVWLILHG³WKHGLVFLSOLQHSURFHVVVKRXOGQRWEHXVHGIRU
UHWDOLDWRU\SXUSRVHV´75%16)¶VZDUQLQJWKDWILQGLQJD1RWLFHRI,QYHVWLJDWLRQDQGDQ
investigative hearinJWREHDGYHUVHDFWLRQ³ZRXOGKDYHPDMRULPSOLFDWLRQVIRUODERUUHODWLRQVLQ
WKH UDLO LQGXVWU\´ LV a groundless slippery slope. See Resp. Br. at 18 (citing Brisbois, 123
F.Supp. 3d at 903). For a successful claim under the FRSA much more is needed than simply a
showing of adverse action. All the pieces of the puzzle must fit, and only then does an adverse
action become punishable.
Accordingly, for the reasons set forth above, I find that Perez has established, by a
preponderance of the evidence, that the disciplinary investigation pursued against him²from the
October 9, 2012 Notice of Investigation through the January 9, 2013 investigative hearing to the
January 24, 2013 no discipline letter²constitute adverse action under the FRSA.
D.

E mployer K nowledge

Perez must establish that BNSF knew he engaged in the protected activity. See Araujo,
708 F.3d at 158. Reppond and Stockman made the decision to take the adverse action against
Perez. Even if Bossolono made the decision to go forward with the investigation, Reppond
LQLWLDWHG WKH LQYHVWLJDWLRQ E\ EULQJLQJ WKH LQIRUPDWLRQ RI 3HUH]¶V DOOHJed late reporting of his
LQMXU\ DQG DOOHJHG GLVKRQHVW\ WR %RVVRORQR E\ UHFRPPHQGLQJ 3HUH]¶V LQYHVWLJDWLRQ DQG E\
instructing Stockman to hold the investigative hearing. See TR 402, 405, 442. Stockman made
the decision to issue the Notice of Investigation charging Perez with late reporting and
dishonesty and to hold the investigative hearing without conducting any pre-investigation fact21

FKHFNLQJ KH DOVR UHFRPPHQGHG 3HUH]¶V WHUPLQDWLRQ DW WKH FRQFOXVLRQ RI WKH LQYHVWLJDWLYH
hearing and issued Perez the no discipline letter. See JX 2; EX 5; TR 315-317.
BNSF argues that Perez has failed to establish employer knowledge of the protected
activity because Perez failed to prove the relevant decision-makers knew he reported a back
injury in August 2010. Resp. Br. at 10-5HVSRQGHQW¶VDUJXPHQWLVPLVSODFHG7KHSURWHFWHG
DFWLYLW\DOOHJHGLQWKLVFDVHLV3HUH]¶V6HSWHPEHUUHSRUWRIDZRUN-related back injury
and request for medical leave. The parties do not dispute that Perez told Reppond of his workUHODWHGEDFNLQMXU\DQGVRXJKW5HSSRQG¶VDSSURYDOIRUPHGLFDOOHDYHGXULQJWKHLU6HSWHPEHU
PHHWLQJ7KHUHLVDOVRQRGLVSXWHWKDW6WRFNPDQNQHZRI3HUH]¶VUHSRUWRIKLVZRUN-related
back injury to Reppond. Indeed, as discussed in the next sHFWLRQ 3HUH]¶V UHSRUW RI KLV ZRUNrelated back injury prompted the charge of late reporting, DQG 3HUH]¶V FRQYHUVDWLRQ ZLWK
Reppond UHJDUGLQJ3HUH]¶VGLVFXVVLRQZLWK Nystul was the foundation of the dishonesty charge.
Thus, the evidence establishes that the relevant decision-makers had knowledge of the protected
activity.
E.

Contributing F actor

A "contributing factor" includes "any factor which, alone or in connection with other
factors, tends to affect in any way the outcome of the decision."

DeF rancesco v. Union

Railroad Co., ARB No. 10-114, ALJ No. 2009-FRS-9 (ARB Feb. 29, 2012). A complainant
need not show that protected activity was the only or most significant reason for the unfavorable
personnel action, but rather may prevail by showing that the UHVSRQGHQW¶V³UHDVRQZKLOHWUXHLV
RQO\ RQH RI WKH UHDVRQV IRU LWV FRQGXFW DQG DQRWKHU >FRQWULEXWLQJ@ IDFWRU LV WKH FRPSODLQDQW¶V
SURWHFWHG´ DFWLYLW\  Hutton v. Union Pacific Railroad Co. , ARB No. 11-091, ALJ No. 2010FRS-20 (ARB May 31, 2013) (quoting Walker v. Am. Airlines, Inc., ARB No. 05-028, ALJ No.
2003-AIR-017, slip op. at 18 (ARB Mar. 30, 2007)). In Kuduk v. BNS F Ry. Co., 768 F.3d 786
(8th Cir. Oct. 7, 2014), the U.S. Court of Appeals for the Eighth Circuit10 held that, while a
"contributing factor" causation does not require that the employee conclusively demonstrate the
employer's retaliatory motive in making his prima facie case, he must prove intentional
10

Appellate jurisdiction in this case lies with the Eighth Circuit. See ALJX 26; 49 § U.S.C. 20109(d)(4); Resp. Br.
at 7; Compl. Rep. Br. at 8-9..
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retaliation prompted by the employee engaging in protected activity. Citing to Staub v. Proctor

Hosp., 131 S.Ct. 1186, 1190 n. 1 (2011), the court stated that the essence of a FRSA claim is
"discriminatory animus." Kuduk, 768 F.3d at.
A complainant can connect his protected activity to the adverse action directly or
indirectly through circumstantial evidence. Williams, ARB No. 09-092, PDF at 6; DeF rancesco,
ARB No. 10-114, PDF at 6-'LUHFWHYLGHQFH³FRQFOXVLYHO\OLQNVWKHSURWHFWHGDFWLYLW\DQGWKH
DGYHUVHDFWLRQDQGGRHVQRWUHO\XSRQLQIHUHQFH´ Williams, ARB No. 09-092, PDF at 6 (citing

Sievers v. Alaska Airlines, Inc., ARB No. 05-109, ALJ No. 2004-AIR-00028, PDF at 4-5 (ARB
Jan. 30, 2008)); DeF rancesco, ARB No. 10- 3') DW  KROGLQJ HPSOR\HU¶V VXVSHQVLRQ RI
employee who reported job-UHODWHG LQMXU\ ³YLRODWHG WKH GLUHFW ODQJXDJH RI WKH )56$´   $
complainant may also rely upon circumstantial evidence, which:
may include temporal proximity, indications of pretext, inconsistent application of
DQ HPSOR\HU¶V SROLFLHV DQ HPSOR\HU¶V VKLIWLQJ H[SODQDWLRQV IRU LWV DFWLRQV
antagonism or hostility toward a complainaQW¶VSURWHFWHGDFWLYLW\WKHIDOVLW\RIDQ
HPSOR\HU¶V H[SODQDWLRQ IRU WKH DGYHUVH DFWLRQ WDNHQ DQG D FKDQJH LQ WKH
HPSOR\HU¶V DWWLWXGH WRZDUG D FRPSODLQDQW DIWHU KH RU VKH HQJDJHV LQ SURWHFWHG
activity.

DeF rancesco, ARB No. 10-114, PDF at 7; see also Bechtel v. Competitive Technologies, Inc.,
ARB No. 09-052, ALJ No. 2005-SOX-033, PDF at 13 (ARB Sept. 30, 2011); Bobreski v. J.

Givoo Consultants, Inc., ARB No. 09-057, ALJ No. 2008-ERA-00003, PDF at 13 (ARB June 24,
2011). Circumstantial evidence must be wHLJKHG³DVDZKROHWRSURSHUO\JDXJHWKHFRQWH[WRI
WKHDGYHUVHDFWLRQLQTXHVWLRQ´ Bobreski, ARB No. 09-057, PDF at 13-7KLVLVEHFDXVH³D
number of observations each of which supports a proposition only weakly can, when taken as a
whole, provide strRQJVXSSRUWLIDOOSRLQWLQWKHVDPHGLUHFWLRQ´ Bechtel , ARB No. 09-057 at 13
(TXRWLQJ6\OYHVWHUY626&KLOGUHQ¶V9LOOV,OO,QF., 453 F.3d 900, 903 (7th Cir. 2006)).
7KH$5%KDVKHOGWKDWLIWKHSURWHFWHGDFWLYLW\DQGWKHDGYHUVHDFWLRQDUH³LQH[WUicably
LQWHUWZLQHG´WKHUHH[LVWVDSUHVXPSWLYHLQIHUHQFHRIFDXVDWLRQ See Henderson v. Wheeling &

Lake Erie Railway, ARB No. 11-013, ALJ No. 2010-FRS-012 (ARB Oct. 26, 2012) (finding a
SUHVXPSWLYH LQIHUHQFH RI FDXVDWLRQ ZKHUH FRPSODLQDQW¶V LQYHVWLJDWLRQ DQG GLVFLSOLQH GLUHFWO\
stemmed from his report of injury); DeF rancesco, ARB No. 10-114 at 7 (finding because
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complaiQDQW¶VUHSRUWRILQMXU\WULJJHUHGWKHHPSOR\HU¶VUHYLHZRIKLVSHUVRQQHOUHFRUGVDQGOHG
to his suspension, his report of injury was a contributing factor to his suspension as a matter of
law); Smith v. Duke Energy Carolinas, LLC , ARB No. 11-003, ALJ No. 2009-ERA-007, PDF at
 $5% -XQH    KROGLQJ EHFDXVH FRPSODLQDQW¶V SURWHFWHG GLVFORVXUHV SURPSWHG WKH
HPSOR\HU¶V LQYHVWLJDWLRQ WKDW OHG WR FRPSODLQDQW¶V GLVFKDUJH WKH FRPSODLQDQW¶V GLVFORVXUHV
³ZHUH LQH[WULFDEO\ LQWHUWZLQHG´ ZLWK WKH LQYHVWLJDWLRQV that resulted in his discharge and
FRPSODLQDQWHVWDEOLVKHGWKH³FRQWULEXWLQJIDFWRU´HOHPHQWRIKLVFODLP 3URWHFWHGDFWLYLW\DQG
employment actions are inextricably intertwined where the protected activity directly leads to the
unfavorable employment action in question or the employment action cannot be explained
without discussing the protected activity. Benja min v. Citationshares Management, LLC , ARB
No. 12-029, ALJ No. 2010-AIR-1 (ARB Nov. 5, 2013).
,Q WKH LQVWDQW PDWWHU 3HUH]¶V UHSRUW RI KLV ZRrk-related back injury to Reppond on
September 17, 2012 led directly to the charge of late reporting and the investigative hearing. The
1RWLFHRI,QYHVWLJDWLRQVWDWHVWKDWDQLQYHVWLJDWLRQKDVEHHQVFKHGXOHGLQFRQQHFWLRQZLWK3HUH]¶V
alleged late reporting of the back injury and that BNSF first learned of the alleged violation on
September 17, 2012, the date Perez reported the back injury to Reppond. JX 2. At the hearing,
when asked to explain his basis for charging Perez with late reporting, Stockman referenced
3HUH]¶V UHSRUW RI D ZRUN-related back injury, stating he charged Perez with late reporting
³%HFDXVHWKHHPSOR\HHDVVRFLDWHGLWZLWKKLVSUHYLRXVLQMXU\IRUKLVEDFNQRZLW¶VKLVOHJEXWKH
DVVRFLDWHV LW ZLWK WKH VDPH LQMXU\ IRU WKH VDPH HYHQW´ 75   %16) DGPLWV WKDW ³WKH YHU\
reason BNSF issued the notice of investigation and held the investigation was, in part, because of
what the BNSF managers believed as late reporting in 2012 of a supposed back injury initially
manifesting (as claimed b\3HUH] LQ´5HVS%UDW
7KHFKDUJHRIGLVKRQHVW\DOVRZRXOGQRWKDYHRFFXUUHGEXWIRU3HUH]¶UHSRUWRIKLVZRUNUHODWHG EDFN LQMXU\ WR 5HSSRQG  3HUH] ZDV DFFXVHG RI GLVKRQHVW\ LQ KLV DQVZHU WR 5HSSRQG¶V
question of whether he previously reported his work-related back injury to Nystul. Reppond
alleged that Perez told him he attempted to tell Nystul about his back injury and Nystul refused
WRWDNH3HUH]¶VVWDWHPHQW See TR 440-441. Because Nystul denied that conversation occurred,
Reppond initiated the investigation and Stockman charged Perez with dishonesty. See TR 392,
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405-410. 7KXV3HUH]¶VSURWHFWHGDFWLYLW\²his report of his work-related back injury²and the
adverse action²the disciplinary investigation²were inextricably intertwined.
Given that the Eighth Circuit requires the complainant to demonstrate intentional
retaliation prompted by the employee engaging in protected activity, I do not find the
inextricable intertwinement to create a presumptive inference of causation between the protected
activity and the adverse action in this case.

Nevertheless, I find that the inextricable

intertwinement is evidence that those who decided to pursue the disciplinary investigation
DJDLQVW3HUH]KDGGLVFULPLQDWRU\DQLPXVWRZDUG3HUH]¶VSURWHFWHd activity.
There is also close temporal proximity between the protected activity and the adverse
DFWLRQLQWKLVFDVHFRQWUDU\WR%16)¶VFRQWHQWLRQ11 The protected activity²3HUH]¶V6HSWHPEHU
17, 2012 injury report and request for medical leave²occurred less than one month before he
received the Notice of Investigation, dated October 9, 2012. This close temporal proximity
SURYLGHVFLUFXPVWDQWLDOHYLGHQFHWKDW3HUH]¶VLQMXU\UHSRUWDQGUHTXHVWIRUPHGLFDOOHDYHZHUHD
contributing factor in the disciplinary investigation pursued against Perez.
I recognize that employees cannot hide their own wrongdoing by cloaking their actions in
a report of protected activity. See BNS F Ry. Co. v. U.S. Dept. of Labor , 816 F.3d 628 (10th Cir.
2016).

BNSF alleges that Perez attempted to do just that.

According to BNSF, ³%16)

managers reasonably believed Perez attempted to report, in 2012, a previously unreported 2010
LQMXU\´LQYLRODWLRQRIFRPSDQ\UXOHVRQODWHUHSRUWLQJ See Resp. Rep. Br. at 7-8. However,
there is strong evidence that the stated reasons for conducting the investigation²violating
company rules on late reporting and dishonesty²were pretextual. Although Perez did not tell a
regular BNSF employee about his back injury and its connection to the August 2010 incident
until his meeting with Reppond in September 2012, Perez testified that he discussed the back
LQMXU\ZLWK 'U5\DQWKH³FRPSDQ\GRFWRU´GXULQJWKHFRXUVHRIKLV WUHDWPHQW LQ $XJXVW DQG
September 2010 and that, by doing so, he believed he was providing the information to BNSF
and complying with the timely reporting rule. See TR 51-56, 123, 133. He further assumed the
11

%16) DUJXHV WKDW ³WKHUH is no temporal proximity between Perez supposed report of a back injury to Dr.
5\DQ-RQHVLQ$XJXVWDQGWKHLVVXDQFHRIWKHQRWLFHRILQYHVWLJDWLRQLQ2FWREHU´ See Resp. Br. at 20.
However, BNSF misidentifies the protected activity in this case.

25

information was being passed on to Nurse Jones, who he believed to be an employee of BNSF
and who was in direct communication with the clinic. See TR 51-56, 123, 133. There is no
HYLGHQFHFRQWUDGLFWLQJ3HUH]¶VWHVWLPRQ\DQG,ILQGLWWREHFUHGLEOH
During his deposition, while discussing the September 2012 meeting, Reppond indicated
that Perez never mentioned any conversation he had with the ³company doctor´ about his back
injury.

TR 415-417.

Subsequently at trial, Reppond admitted that Perez did tell him during

their meeting that he reported his back injury to Dr. Ryan, and LW³DSSHDUHG>3HUH]@ZDVXQGHUWKH
impression thaWWHOOLQJWKHGRFWRUZDVWHOOLQJDFRPSDQ\RIILFLDO´DQGKHEHOLHYHV3HUH]³WUXO\
EHOLHYHGWKDWZHKDGFRPSDQ\GRFWRUV´12 TR 404, 421. Reppond also testified that if Perez told
Dr. Ryan about his back injury, under the assumption that Dr. Ryan would relay that information
to Nurse -RQHV3HUH]ZRXOGKDYHVXIILFLHQWO\FRPSOLHGZLWK%16)¶VWLPHO\UHSRUWLQJUXOH75
422-423.

Thus, at the time he initiated the investigation, Reppond was aware of Perez¶V

(seemingly reasonable) mindset that he reported the back injury timely. See TR 438. Yet
Reppond made no attempt to contact Dr. Ryan or Nurse Jones WRFRQILUP3HUH]¶VVWRU\ and he
initiated the investigation anyway.13

TR 421-  5HSSRQG¶V GHFLVLRQ WR LQLWLDWH WKH

investigation under these circumstances indicates that a potential violation of the late reporting
rule was not the real purpose of the disciplinary investigation.

At the hearing, Reppond

maintained, inconsistently, that Perez nevertheless violated the rule on late reporting because the
original injury report form instructs employees to update supervisors about changes in condition,
which Perez failed to do. See 75+RZHYHUDWQRWLPHGXULQJRUDIWHU3HUH]¶VPHHWLQJZLWK
Reppond did BNSF ask Perez to supplement his injury report to include his back injury, which
suggests that filing a supplemental report was not really a necessity. See TR 164-165.

12

5HSSRQG¶VGHSRVLWLRQWHVWLPRQ\LVDOVRFRQWUDGLFWHGE\WKHQRWHVKHPDGHRIKLVPHHWLQJZLWK3HUH]ZKLFKKH
emailed to himself and sent to Stockman in preparation for the investigation. In the notes, he wrote that Perez
³PDGHVHYHUDOFRPPHQWVDERXWWKHµFRPSDQ\¶GRFWRUQRWOLVWHQLQJWRKLPZKHQKHDVNHGWRVHHDVSHFLDOLVWDVZHOO
VWDWLQJKHDVNHG1DWDOLH-RQHVWRVHHDQRWKHUGRFWRUDQGVKHWROGKLPQRKHKDGWRVHHWKHµFRPSDQ\GRFWRU¶´-;
Krause also testified that he remembers Perez telliQJ5HSSRQGDWWKHPHHWLQJWKDWKH³ZHQWWRWKHFRPSDQ\GRFWRU
DQGH[SODLQHGWRWKHFRPSDQ\GRFWRUWKDWKHIHOWLWZDVKLVEDFNQRWKLVOHJRUKDPVWULQJ´75-270.
13

5HSSRQGWHVWLILHGWKDWKH ³ZDVQHYHUDEOHWRFRQWDFW´-RQHVWRVHHZKHWKHUVKHKDGNQRZOHGJHRI3HUH]¶VEDFN
problems. TR 421-424.
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([DPLQLQJ %16)¶V other stated reason for taking adverse action-- 3HUH]¶V DOOHJHG
dishonesty in his conversation with Reppond-- is equally unworthy of credence. As stated
SUHYLRXVO\5HSSRQG¶VWHVWLPRQ\DWKLVGHSRVLWLRQDQGKLVWHVWLPRQ\DWWKHKHDULQJ are in direct
conflict.

These inconsistencies are unexplained.

The only conclusion I can reach is that

Reppond lied during his deposition when discussing whether Perez related conversations about
his back injury to the company doctor. Although Reppond eventually told the truth at trial, these
inconsistencies impair his credibility as a witness. Thus, in all instances where the testimony of
Perez and Reppond are in conflict, I will accept the testimony of Perez as being the more
credible version of what transpired.
For instance, Perez and Reppond provided conflicting accounts of their conversation on
September 17, 2012. Reppond claims Perez told him he attempted to tell Nystul about his back
LQMXU\EXW1\VWXOVDLG³ZHGRQ¶WQHHGWRWDON´ZKLFK5HSSRQGextrapolated to ³,ZRQ¶WWDNH\RXU
VWDWHPHQW´  75 -441. In contrast, Perez states that he never told Reppond that Nystul
refused to speak with him. Rather Perez stated that he called Nystul after returning to work in
September 2010 and Nystul basically said when they are ready to discuss the claim, ³GRQ¶WFDOO
PH ,¶OO FDOO \RX´75 - ,ILQG3HUH]¶VDFFRXQW RIKLV FRQYHUVDWLRQZLWK 5HSSRQGWR EH
PRUHFUHGLEOHWKDQ5HSSRQG¶V
The whole dishonesty investigation was premised on a statement that Perez never made.
Indeed when Reppond contacted Nystul, Nystul too ³ZDVDGDPDQWWKDWWKDWFRQYHUVDWLRQQHYHU
WRRNSODFH´75405, 410, 440-441. Yet Reppond pressed on instructing Stockman to issue the
Notice of Investigation. See JX 2; TR 392. What transpired is B16)¶VDWWHPSWWRPDVNWKHWUXH
facts behind a poor rendition of Abbott and Costello¶V URXWLQH³:KR¶VRQ)LUVW´
6WRFNPDQ¶VIDLOXUHWR DGHTXDWHO\ IDFW-check prior to issuing the Notice of Investigation
and holding the investigative hearing provides additional evidence that the charges against Perez
were pretextual. Stockman did not interview any of the relevant parties before sending the
Notice of Investigation, including Nystul, and although Stockman contacted the parties after
issuing the Notice of Investigation and before the investigative hearing, he only did so for
scheduling purposes. See 755HVSRQGHQWVWDWHVWKDW³7KHUHLVQRWKLQJWRVXJJHVW%16)
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issued the notice of investigation out of spite or as a means to single out Perez for reporting an
injury. Indeed, issuance of the notice and holding the investigation are prerequisites of the CBA
prior to issuing any discipline for DQ\UHDVRQ´5HVS%UDW6WRFNPDQ¶VIDLOXUHWRFRQGXFW
any pre-investigation fact-checking, however, is contrary WR%16)¶VSURFHGXUHV
Reppond, who also conducted investigations for BNSF, testified that the investigator's
role is to evaluate whether a Notice of Investigation is justified rather than to automatically
proceed with the investigation. TR 427. To that HQG LW LV ³QRUPDOO\ WKH SUDFWLFH´ IRU WKH
investigator to conduct pre-hearing interviews with any and all people who have knowledge prior
to issuing the Notice of Investigation and if there are inconsistencies or ambiguities it is common
practice to return to the person who commissioned the investigation and to the employee for
TXHVWLRQLQJ³\RXDOZD\VZDQWWRLQWHUYLHZ\RXUZLWQHVVHV´75-431, 434. Cargill testified
WKDWDOWKRXJK³VXSHUYLVRUVKDYHDFHUWDLQDPRXQWRIWLPH>XQGHUWKH&%$@LQZKLFKWo issue a
1RWLFH RI ,QYHVWLJDWLRQ´ KH ZRXOG ³JHQHUDOO\ DJUHH´ WKDW PDQDJHUV FDQ XQGHUWDNH LQIRUPDO
investigation before proceeding with a Notice of Investigation. TR 208-209.
*LYHQWKHLQFRQVLVWHQFLHVEHWZHHQ3HUH]¶VDQG5HSSRQG¶VDFFRXQWVRIWKHLUFRnversation
RQ 6HSWHPEHU   DQG WKH DPELJXLW\ RI WKH VWDWHPHQW ³KH GLGQ¶W QHHG WR WDON WR KLP
DQ\PRUH´LQ5HSSRQG¶VHPDLOQRWHV14 the need for fact-checking was evident. Even more, the
investigation was requested by a manager who, on the same day the Notice of Investigation
issued, was found by an ALJ WRKDYH³H[KLELWHGDQLPXV´WRLQIOXHQFHDGLIIHUHQWHPSOR\HHIURP
filing an injury report. See Cain v. BNS F Ry. Co., 2012 FRS 00019, slip op. at 16 (Oct. 9, 2012),
DII¶GDVPRG ARB No. 13-006 (Sept. 18, 2014), DII¶GLQSDUWDQGUHY¶GDQGUHPDQGHGLQSDUW,

BNS F Ry. Co., 816 F.3d 628. Thus, Stockman could have and should have conducted preinvestigation fact-checking to determine whether the charges should be brought against Perez.
Instead of doing his due diligence in accordance with BNSF procedures, Stockman immediately
issued the Notice of Investigation, without any diligence.

14

5HSSRQGKDGZULWWHQWKDW3HUH]WROGKLP1\VWXOVDLGKHGLGQ¶WQHHGWRWDONWRKLPDQ\PRUHZKLFKRQLWVIDFHKDV
a very different meaning from the statement Stockman accused Perez of making. See JX 2.
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Stockman also should have taken a more active role at the investigative hearing. For
example, he failed to call Krause as a witness. Krause was the only other person who attended
the September 17, 2012 meeting and had knowledge of the conversation between Perez and
Reppond. Krause could have weighed in on what Perez told Reppond.15 Stockman also did not
call or obtain a statement from Nurse Jones, who could have confirmed whether Perez timely
reported his work-related back injury to the clinic. Although Stockman believes his duties are
more aligned with a transcriptionist or stenoJUDSKHUKLVGHVFULSWLRQGRHVQRWPDWFK5HSSRQG¶V
account of what a hearing officer is called to do. Reppond testified that a hearing officer
³DEVROXWHO\´DFWLYHO\DVNVTXHVWLRQVRIZLWQHVVHVDQG³\RXKDYHWRDVNWKHTXHVWLRQVWRJHWWKH
facts on the tablH´75 7KHRQO\UHDVRQDEOHH[SODQDWLRQIRU5HSSRQG¶VGHFLVLRQWRLQLWLDWH
WKH LQYHVWLJDWLRQ DQG IRU 6WRFNPDQ¶V GHYLDWLRQ IURP VWDQGDUG SUDFWLFH LQ FRQGXFWLQJ WKH
investigation is that they were motivated by retaliatory intent and had discriminatory animus
WRZDUG3HUH]¶VSURWHFWHGDFWLYLW\
In his post-KHDULQJ EULHI 3HUH] DUJXHV WKDW 6WRFNPDQ¶V FRQFOXVLRQ WKDW WKH GLVKRQHVW\
charge was proven is inconceivable in light of the lack of evidence to support the charge. See
Compl. Prop. Find. of Fact and Concl. of Law at 12, 14. While I do not attribute it significant
ZHLJKW , ILQG &RPSODLQDQW¶V DUJXPHQW SHUVXDVLYH  Stockman testified that he found the
dishonesty charge sustained in part because Perez did not deny he told Reppond that Nystul
refused to take his statement. TR 316, 346-359. At the investigative hearing, however, Perez
unequivocally and irrefutably made such a denial. See JX 4 at 32-36, 68. Stockman apparently
ignored it.
I note, as Employer points out, that ³IHGHUDO FRXUWV GR QRW VLW as a super-personnel
department that re-H[DPLQHV DQ HPSOR\HU¶V GLVFLSOLQDU\ GHFLVLRQV´ See Er. Br. at 19 n.11
(quoting Kuduk, 768 F.3d at 792).

To be clear, by pointing out that Stockman blatantly

mischaracterized what the transcript of the investigative hearing plainly shows, I am not acting
as a super-personnel department re-H[DPLQLQJ%16)¶VGLVFLSOLQDU\GHFLVLRQ5DWKHU I find that
15

At trial Krause testified that he does not recall ever hearing of a claims agent refusing to take the statement of an
LQMXUHGHPSOR\HHDQGKHWKLQNVKHZRXOGUHPHPEHULIKHHYHUKHDUGWKDWKDSSHQLQJ755HJDUGLQJ3HUH]¶V
DQG5HSSRQG¶V6HSWHPEHUPHHWLQJ.UDXVHWHVWLILHGWKDWKHGRHVQRW³UHFDOO5DQG\1\VWXOEHLQJSDUWRIWKH
FRQYHUVDWLRQ´75-271.

29

6WRFNPDQ¶V irrational explanation casts suspicion on his motives for concluding that the
dishonesty charge was proven and thereby provides additional evidence that the dishonesty
charge against Perez was pretextual.
%16) VWDWHV ³7KHUH LV DOVR QR HYLGHQFH RI DQWDJRQLVP WRZDUGV WKH SURWHFWHG DFWLYLW\
Perez is his own comparator. If BNSF had sought to intentionally retaliate against Perez for
reporting an injury, he never explains why BNSF never disciplined him when he reported the
2010 on-GXW\ LQMXU\´  5HVS %U DW   7R WKH FRQWUDU\ WKHUH LV HYLGHQFH %16) PDQDJHUV
manifested antagonism against Perez for reporting his hamstring injury in August 2010. Perez
testified that after he reported his hamstring injury to his supervisor Parrish, Parrish refused to let
him go home to recuperate and instead required him to participate in a physical reenactment of
the incident, which involved lifting the same 75 pound door that caused the injury in the first
place. TR 48-3DUULVK¶VGHFLVLRQWRSXW3HUH]DQLQMXUHGHPSOR\HHLQDVLWXDWLRQOLNHO\WR
cause him additional physical harm defies common sense and can only be explained by intent to
retaliate against Perez for reporting the injury. Parrish must have sensed he was engaging in
questionable conduct because he deleted the reenactment photographs. Perez was also deceived
by Jones, who told him he could not see his personal physician and that he had to receive
treatment for his work-UHODWHGLQMXU\IURPWKH³FRPSDQ\GRFWRU´16 TR 43-47, 114. BNSF had
the opportunity to present Parrish and Jones as witnesses, but they chose not to do so. As a
UHVXOW3HUH]¶VWHVWLPRQ\LVuncontradicted and I find it credible.
Considering the indicators of pretext discussed above, combined with the close temporal
proximity between the adverse action and the protected activity and the inextricable
intertwinement of the protected activity and the adverse action, I find that Perez has proven by a
preponderance of evidence that the adverse action taken against Perez was motivated by
retaliatory intent and animus. Accordingly, I find that Perez has established that his protected
activity of reporting an injury and requesting medical leave contributed to the adverse action, and
the burden shifts to BNSF to establish that it would have taken the same action absent the
protected activity.

16

6WRFNPDQWHVWLILHGWKDW³$QHPSOR\HHFDQDEVROXWHO\JRWRDQ\GRFWRUWKDWWKH\ZDQWWRJRWR´75-364.
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F.

5HVSRQGHQW¶V$IILUPDWLYH'HIHQVH

Once a complainant has shown that his protected activity was a contributing factor to the
adverse employment action, the respondent is liable unless it can prove by clear and convincing
evidence that it would have taken the same action absent the protected activity. 49 U.S.C.
§ 42121(b)(2)(B)(iv); Patino v. Birken Mfg. Co., ARB No. 06-125, ALJ No. 2005-AIR-00023
(ARB July 7, 2008); see also 49 U.S.C. § 20109(d)(2)(a)(i). The clear and convincing standard
is a higher burden than a preponderance of the evidence and the respondent must conclusively
GHPRQVWUDWH ³WKDW WKH WKLQJ WR EH SURYHG LV KLJKO\ SUREDEOH RU UHDVRQDEO\ FHUWDLQ´

DeF rancesco, ARB No. 10-114 at 8; Williams, ARB 09-092 at 5; Araujo, 708 F.3d at 159. A
UHVSRQGHQW¶VEXUGHQWRSURYHWKHDIILUPDWLYHGHIHQVHXQGHUWKH)RSA is purposely a high one.

Hutton, ARB No. 11-091 at 13; see also Araujo, 708 F.3d at 159-60 (noting the burden shifting
analysis is intended to be protective of plaintiff-HPSOR\HHV DQG LV D ³WRXJK VWDQGDUG´ IRU
employers to meet). Respondent is required to prove not what it "could have" done, but rather
what it "would have" done. Cain v. BNS F Ry. Co., ARB No. 13-006, ALJ No. 2012-FRSA-019,
slip op. at 7 (ARB Sep. 18, 2014).
As discussed above, the adverse action in this case²the disciplinary investigation
pursued against Perez²LVLQH[WULFDEO\LQWHUWZLQHGZLWK3HUH]¶VUHSRUWRIKLVZRUN-related back
injury. Apparently acknowledging that the charge of late reporting would not have occurred but
for the injury report, BNSF argues that it would have taken the same adverse action regardless of
DQ\SURWHFWHGDFWLYLW\EHFDXVH³(YHQLIWKHDOOHJHGODWHUHSRUWLQJYLRODWLRQZDVQHYHUDSDUWRI
the notice and investigation, BNSF still noticed Perez for a potential dishonesty violation
FRPSOHWHO\ XQUHODWHG WR DQ\WKLQJ FRQFHUQLQJ ODWH UHSRUWLQJ ´ ZKLFK VXEMHFWV DQ HPSOR\HH WR
potential dismissal under the PEPA policy. See Resp. Br. at 21.
&RQWUDU\WR%16)¶VFRQWHQWLRQWKHGLVKRQHVW\FKDUJHZDVQRW³FRPSOHWHO\XQUHODWHG´WR
3HUH]¶V LQMXU\ UHSRUW  7R SURSHUO\ GHFLGH ZKDW ZRXOG KDYH KDSSHQHG LQ WKH DEVHQFH RI
protected activity, one must also consider the facts that would have changed in the absence of the
protected activity. Speegle v. Stone & Webster Construction, Inc. , ARB No. 13-074, ALJ No.
2005-ERA-6 (ARB Apr. 25, 2014). Had Perez not reported his work-related back injury to
Reppond on September 17, 2012, Reppond would not have asked Perez if he previously reported
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LW WR 1\VWXO DQG 3HUH] ZRXOG QRW KDYH UHFRXQWHG KLV ODVW FRQYHUVDWLRQ ZLWK 1\VWXO  3HUH]¶V
account (as conveyed by Reppond) of what Nystul told him became the basis for the allegation
that Perez was dishonest. %16)FDQQRWHVWDEOLVKE\³FOHDUDQG FRQYLQFLQJ´HYLGHQFHWKDWLWZDV
³KLJKO\ SUREDEOH´ WKDW WKH GLVKRQHVW\ DOOHJDWLRQ ZRXOG KDYH RFFXUUHG HYHQ DEVHQW 3HUH]¶V
protected activity of reporting the injury.
,QDQ\HYHQWDVGLVFXVVHGSUHYLRXVO\,GRQRWILQG%16)¶VVWDWHGUHDVRQVIRUWDNLQJWKH
adverse action--both the dishonesty and the late reporting charges--to be worthy of credence.

See Raye v. Pan Am Railways, Inc., ARB No. 14-074, ALJ No. 14-074, slip op. at 4 n.12 (ARB
6HS  QRWLQJWKDW³7KHODFNRIFUHGLEOHH[SODQDWLRQV>IRUWDNLQJDGYHUVHDFWLRQ@IURPWKH
HPSOR\HUHIIHFWLYHO\HOLPLQDWHVWKHHPSOR\HU¶VDELOLW\LQWKLVFDVHWRHVWDEOLVKDQDIILUPDWLYH
GHIHQVH´   7R UHLWHUDWH WKH GLVKRnesty charge was premised on a falsehood propagated by
Reppond: that Perez told Reppond he attempted to inform Nystul about his back injury and
Nystul refused to take his statement. Stockman failed to conduct pre-investigation fact-checking
in accordance with BNSF procedures, and despite the lack of evidence presented at the
investigative hearing to support the dishonesty charge Stockman inexplicably found it proven
DQG UHFRPPHQGHG 3HUH]¶V WHUPLQDWLRQ  +DYLQJ FRQVLGHUHG DOO WKH HYLGHQFH RI UHFRUG , DP
coQYLQFHG WKDW 5HSSRQG¶V LQLWLDWLRQ RI WKH LQYHVWLJDWLRQ DQG 6WRFNPDQ¶V actions as the
conducting officer did not arise out of an impartial weighing of the facts, but, rather unhappiness
with Perez for filing the report of injury and for requesting medical leave for back surgery. The
injury report and request for medical leave were the actual reasons for the adverse action, not the
alleged late reporting and dishonesty, which were pretext.
,Q DGGLWLRQ %16)¶V IDLOXUH WR SXUVXH DQ LQYHVWLJDWLRQ DJDLQVW 1\VWXO for dishonesty
reveals selective enforcement of its dishonesty rule. Reppond claimed that Nystul told him, after
the September 17, 2012 meeting, that he had never talked to Perez. TR 424. At the investigative
hearing, however, Nystul testified that he had had multiple conversations with Perez. JX 4 at 325HSSRQGDGPLWWHGWKDW1\VWXO¶VWHVWLPRQ\DWWKHLQYHVWLJDWLYHKHDULQJGLIIHUHGIURPZKDWKH
told Reppond when he interviewed him. TR 424. If Reppond is to be believed, Nystul lied to
him and put 3HUH]¶VMRELQMHRSDUG\<HW5HSSRQGGLGQRWVXJJHVWDQLQYHVWLJDWLRQRI1\VWXOIRU
giving false information and he is not aware of anyone else doing so. TR 425. Asked if Nystul
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ZDVKHOGWRWKHVDPHVWDQGDUGDV3HUH]5HSSRQGWHVWLILHG³,UHDOO\FDQ¶W answer that because I
GLGQ¶W-- ,GLGQ¶WHOHYDWHWKDWWRDQ\ERG\,WUHDOO\ZDVQ¶WP\SODFHWRGRWKDW´75
For the foregoing reasons, BNSF has failed to establish by clear and convincing evidence
that it would have taken the same adverse action against Perez absent his protected activity of
reporting an injury and requesting medical leave. Therefore, Perez is entitled to relief under the
FRSA.
V.

R E M E D I ES

A successful complainant is entitled to be made whole under the FRSA. 49 U.S.C.
§ 20109(e)(1). Perez requests, and he is entitled to, expungement from all BNSF files of any and
all references to its disciplinary processes against him initiated by the October 9, 2012
disciplinary charge letter; dissemination of a communication WKURXJKRXW %16)¶V Kansas City
metropolitan area mechanical department, designed and likely to reach all mechanical
department employees, that Perez was innocent of all charges in connection with the October 9,
2012 disciplinary charge letter; and publication in a conspicuoXVORFDWLRQZLWKLQ%16)¶V.DQVDV
City metropolitan area mechanical department, regularly accessible to all BNSF mechanical
department employees, of a copy of this decision. See Comp. Prop. F. of Fact and Concl. of Law
at 17.
A . Damages for E motional Distress
3HUH] DOVR VHHNV FRPSHQVDWRU\ GDPDJHV  7KH )56$ SURYLGHV IRU ³FRPSHQVDWRU\
damages, including compensation for any special damages sustained as a result of the
GLVFULPLQDWLRQ´XQGHU86& 20109(e)(2)(C). Compensatory damages include damages for
emotional distress. Barati v. Metro-North R.R. Commuter R.R. Co., 939 F. Supp. 2d 143, 152 (D.
Conn. 2013). A complainant must prove compensatory damages by a preponderance of the
evidence. F erguson v. New Prime, Inc., ARB No. 10-075, ALJ No. 2009-STA-00047, PDF at 7
$5% $XJ     $ FRPSODLQDQW¶V FUHGLEOH WHVWLPRQ\ DORQH LV VXIILFLHQW WR HVWDEOLVK
emotional distress. Id. at 7-8; see also Simon v. S ancken Trucking Co., ARB Nos. 06-039, -088,
ALJ No. 2005-STA-00040 (ARB Nov. 30, 2007).
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Perez testified that throughout the disciplinary investigation, from the Notice of
,QYHVWLJDWLRQWRWKHQRGLVFLSOLQHOHWWHUKH³ZHQWWKURXJKVLJQLILFDQWQHJDWLYHWKLQJV\RXNQRZ
while this was going on. I had a lot of anxiety, some depression going on. I cRXOGQ¶W HDW ,
FRXOGQ¶WVOHHS´75:KHQKHZDVDEOHWRVOHHSKHKDGEDGGUHDPV75+HKDGSDQLF
DWWDFNV75³3K\VLFDOO\´KHZDVD³PHVV'LDUUKHD\RXNQRZ´75+HIHOWWKLVZD\
³HYHU\GD\DOORIWKHWLPH,FRXOGQ¶WWKLQNRIQRWKLQJHOVH,FRXOGQ¶WGRDQ\WKLQJHOVH,MXVW±
it ± it was something I never want to have to go through again, I know that. TR 93. The stress
³PDGHP\DELOLW\WRKHDODIWHUP\EDFNVXUJHU\± LWMXVWDJJUDYDWHGHYHU\WKLQJ´75+HJRW
³VREDG´Hmotionally he had to see his primary care physician, Dr. Keenan. TR 92. Dr. Keenan
prescribed him Paxil for depression and Alprazolam for the anxiety and panic attacks. TR 92,
164.
$OWKRXJK3HUH]WHVWLILHGWKDWGXULQJWKLVWLPHWKHGHDWK RIKLV ZLIH¶V father also caused
him stress, Perez clarified that his emotional distress was primarily caused the disciplinary
investigation and, in particular, to the threat that he would be terminated if the alleged rule
YLRODWLRQVZHUHSURYHQ+HWHVWLILHG³,ZDV just a mess emotionally, physically, overall of this,
worrying about whether or not, you know, am I going to lose my house, our health insurance, am
,JRLQJWREHDEOHWRWDNHFDUHRIP\ZLIH"´DQGKHZDVZRUULHGDERXWORVLQJKLVUHWLUHPHQW75
92, 168. ³[I felt] like I was on my back and I was being kicked while I was down on my back,
DQG WKHUH ZDVQ¶W D ZKROH ORW , FRXOG GR DERXW LW EHFDXVH RI P\ VXUJHU\ DQG , IHOW OLNH , ZDV
KDQJLQJRXWWKHUHLQWKHZLQG´ See TR 93. He stated that he was prescribed medication during
the BNSF disciplinary period because he could no longer manage emotionally. TR 164. Even
after he received the no discipline letter
it took a while for most of - the serious, more anxiety, panic attacks, to dissipate
and go away. It ZDVQ¶W DV VRRQ DV , KHDUG ZKRRVK LW ZDV JRQH  , VWLOO VXIIHU
from, you know, issued about how I feel about, you know, the company that I
RQFHHQMR\HGZRUNLQJIRUDQG ,¶YHDOZD\VHQMR\HGZRUNLQJIRUDQG,¶YHDOZD\V
tried to do a good job for.
TR 152. %HIRUH%16)EURXJKWFKDUJHVDJDLQVW3HUH]KH³IHOWYHU\OXFN\DQGSURXGWREHD
SDUWRIWKH%16)WHDPDQG\RXNQRZ,HQMR\HGZKDW,GLG´EXW³,W¶VMXVWDMREQRZ,VWLOOJR
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LQDQGGRZKDW,¶PWROG,W¶VWDNHQDOORIWKHHQMR\PHQWRXWRIEHLQJD railroader . . . . I just go
DQGFORFNLQDQGGRZKDW,¶PWROGDQG,JRKRPHLW¶VMXVWQRWWKHVDPH´75-104.
Perez testified he had previously experienced stress, anxiety, and depression; he
experienced stressful situations when he was in the Marine Corps, and in 1995 and 1998 he had
bouts of anxiety and depression brought on by stress, for which he was prescribed medication.
TR 151, 163. Those bouts, however, cleared up and, he stated the stress he experienced as a
UHVXOWRIWKH³UDLOURDGEXVLQHVV´ZDVZRUVH than these other periods in his life. TR 151, 163.
I find Perez testified credibly and there is nothing in the record to contradict his
description of the emotional distress he suffered as a result of the disciplinary investigation
pursued against him by BNSF. While his testimony is compelling, Perez presented no medical
evidence to help me better understand the stress he endured and the actual treatment he received.
Moreover, even though Perez suffered through a stressful investigation and faced the possibility
of termination, Perez was not actually terminated at the conclusion of the investigation and
suffered no actual discipline, which are all factors when determining the amount of emotional
distress damages to award. After a review of other whistleblower decisions awarding damages
for emotional distress,17 I find Perez is entitled to $10,000 in emotional distress damages.

17

See, e.g., Griebel v. Union Pac. R.R. Co., 2011-FRS-00011(ALJ Mar. 18, 2014), DII¶GARB No. 12-038 (ARB
Mar. 18, 2014) (awarding $5,000 in compensatory damages where no evidence of medical or psychological
treatment and no evidence of sleeplessness, anxiety, extreme stress, depression, marital strain, loss of self-esteem,
excessive fatigue, or a nervous breakdown); Bailey v. Consolidated Rail Corp. , 2012-FRS-00012 (ALJ Dec. 31,
2012) DII¶G ARB Nos. 13-030, -033 (ARB Apr. 22, 2013) DII¶G Civ. No. 13-3740 (6th Cir. 2014) (unpublished)
(awarding $4,000 where there was credible testimony of emotional distress without any evidence of psychological
treatment and the emotional distress was not entirely due to the unlawful retaliation); Hobson v. Combined
Transport, Inc., ARB Nos. 06-016, 06-053, ALJ No. 2005-STA- $5%-DQ  DIILUPLQJWKH$/-¶VDZDUG
RILQFRPSHQVDWRU\GDPDJHVIRUVWUHVVDQGDQ[LHW\ZKLFKZDVEDVHGVROHO\RQWKH&RPSODLQDQW¶VWHVWLPRQ\
and was not supported by medical evidence); Roberts v. Marshall Durbin Co., ARB Nos. 03-071 and 03-095, ALJ
No. 2002-STA- $5%$XJ  DIILUPLQJWKH$/-¶VDZDUGRILQFRPSHQVDWRU\GDPDJHVEDVHGRQD
finding that Complainant's testimony regarding his humiliation and emotional distress was unrefuted, credible and
persuasive); see also F ink v. R&L Transfer, Inc. , ARB No. 13-018, ALJ No. 2012-STA-6 (ARB Mar. 19, 2014)
($100,000 in compensatory damages where ALJ found tKDW WKH UHVSRQGHQW¶V WHUPLQDWLRQ RI WKH FRPSODLQDQW¶V
employment had a significant emotional impact on the complainant in the effect it had on his dignity and selfesteem, his ability to support his family, and his vulnerable economic position); Anderson v. Amtrak, 2009-FRS00003 (ALJ Aug. 26, 2010) (awarding $60,000 in compensatory damages where complainant was terminated);
Evans v. Miami Valley Hospital , ARB Nos. 07-118, -121, ALJ No. 2006-AIR-22 (ARB June 30, 2009) ($100,000 in
compensatory damages where complainant testified that his termination took his confidence away, he was upset that
he could no longer provide for his family, he and his family sought counseling, he was treated by a doctor for
depression and anxiety, and his testimony was found crediEOHXQUHIXWHGDQGFRUURERUDWHGE\KLVZLIH¶VWHVWLPRQ\ 
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D.

Punitive Damages

Perez seeks punitive damages in the amount of $150,000. Compl. Br. at 10. Punitive
damages up to $250,000 are authorized under the FRSA to punish unlawful conduct and to deter
its repetition. 49 U.S.C. § 20109(e)(3); BMW v. Gore, 517 U.S. 559, 568 (1996).

Relevant

factors when determining whether to assess punitive damages and in what amount include: (1)
WKH GHJUHH RI WKH GHIHQGDQW¶V UHSUHKHQVLELOLW\ RU FXOSDELOLW\   WKH UHODWLRQVKLS EHWZHHQ WKH
SHQDOW\ DQG WKH KDUP WR WKH YLFWLP FDXVHG E\ WKH UHVSRQGHQW¶V DFWLRQV DQG   WKH VDQFWLRQV
imposed in other cases for comparable misconduct. Cooper Indus., Inc. v. Leatherman Tool

Group, Inc., 523 U.S. 424, 434-35 (2001).
1. Whether Punitive Dam ages are Warranted
3XQLWLYH GDPDJHV DUH DSSURSULDWH IRU FDVHV LQYROYLQJ ³UHFNOHVV RU FDOORXV GLVUHJDUG IRU
WKH>FRPSODLQDQW¶V@ULJKWVDVZHOODVLQWHQWLRQDOYLRODWLRQVRIIHGHUDOODZ´ Cain, ARB No. 13006, slip op. at 10 (quoting Youngermann, ARB No. 11-0566).

, ILQG WKDW %16)¶V FRQGXFW

VKRZHGUHFNOHVVRUFDOORXVGLVUHJDUGRI3HUH]¶VULJKWVXQGHUWKH)56$DQG%16)LQWHQWLRQDOO\
violated those rights. When Perez reported his back injury, attributing it to an incident in which
he injured himself at work while trying to prevent a door from falling off a train and onto another
BNSF employee, and requested medical leave for back surgery, two BNSF managing employees
conspired to have Perez disciplined in retaliation. Reppond commenced an investigation against
Perez for rules violations he did not genuinely or reasonably believe occurred and gave
Stockman the instruction to pursue the investigation. Disregarding BNSF protocol of conducting
pre-investigation fact-checking, Stockman charged Perez with dishonesty (on the basis of a
falsity conjured up by Reppond) as well as late reporting of his back injury (even though Perez
protested to Reppond that he had timely reported his back injury to the company doctor)²
charges which carried the threat of discipline, including termination. Perez was then made to
defend himself against these baseless charges at an investigative hearing, and despite having
insufficient evidentiary support, Stockman concluded that the charges were proven and
UHFRPPHQGHG3HUH]¶VWHUPLQDWLRQ,FDQRQO\FRQFOXGHWKDW5HSSRQGDQG6WRFNPDQZDQWHGWR
punish Perez for engaging in protected activity, and, at each stage of the disciplinary proceeding,
misrepresented, twisted, and ignored the facts to accomplish their desired result.
36

Even though Perez was not ultimately disciplined, he was charged with serious violations
and never cleared of the false charges. Such actions by BNSF are sufficient to cause a serious
chilling effect of dissuading employees from asserting their rights under the FRSA. Thus, BNSF
effectively utilized the disciplinary process to discourage protected activity by Perez and other
HPSOR\HHV%16)¶Vactions of bringing baseless and serious charges against Perez for filing an
injury report and requesting medical leave for surgery related to the injury are reprehensible and
constitute a willful act of retaliation.

2. The Amount of the Punitive Damages Award
In anal\]LQJWKHDPRXQWRIGDPDJHVDZDUGHGWKHIRFXVLVRQWKHHPSOR\HU¶VFRQGXFWDQG
³ZKHWKHULWLVRIWKHVRUWWKDWFDOOVIRUGHWHUUHQFHDQGSXQLVKPHQW´ Cain, ARB No. 13-006, slip
op. at 10 (quoting Youngermann, ARB No. 11-0566). The ARB further requires that an ALJ
weigh whether punitive damages are required to deter further violations of the statute and
consider whether the illegal behavior reflected corporate policy. F erguson, ARB No. 10-075,
slip op. at 8. I find that an award of $60,000.00 in punitive damages is necessary in this case in
furtherance of the goal of punitive damages to punish and deter future misconduct.
This is not the first case of its kind at BNSF. It is also not the first involving Reppond.
In Cain, WKH $/- IRXQG WKDW ³VHYHUDO RI >%16)¶V@ PDQDJHPHQW HPSOR\HHV FRQVSLUHG WR GHIHDW
&RPSODLQDQW¶VULJKWWRVXEPLWDPHGLFDOFODLPDQGGHSULYHKLPRIKLVMRE´DQGWKH$/-IRXQG
&RPSODLQDQWFUHGLEOHWKDW5HSSRQGKLPVHOI³H[KLELWHGDQLPXVWRLQIOXHQFH&RPSODLQant not to
PDNH D VHFRQG >LQMXU\ UHSRUW@ ILOLQJ´  Cain, ALJ No. 2012-FRSA-019, slip op. at 16, 18-19.    
These findings were not disturbed on appeal. See BNS F Ry. Co., 816 F.3d 628, slip op. at 19, 22;

Cain, ARB No. 13-006, slip op. at 8, 10-11. Notwithstanding the presence of a company policy
prohibiting retaliation and training provided for managers, it appears to be selectively applied.

See TR 183-184, 205- GHVFULELQJ%16)¶VDQWL-retaliation rule and training for managers on
the FRSA). As Perez points out, there is no evidence Reppond has been disciplined by BNSF,

see Compl. Rep. Br. at 25, and Nystul escaped discipline even though he made inconsistent
statements regarding what conversations he had with Perez.
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In addition to showing a pattern of reprehensible conduct, %16)UHDFWHGWR3HUH]¶VLQLWLDO
report of a hamstring injury with retaliatory intent and disregard of his rights when Parrish forced
Perez to participate in a physical reenactment of the incident that led to the injury. Additionally,
Nurse Jones lied to Perez, telling him he could not receive treatment from his personal physician
and had to see the company doctor instead. I make reference to these prior incidents not to rely
on them as evidence, but only to provide context to the adverse action taken against Perez in this
case.
$VVWDWHGDERYH%16)¶VFRQGXFWLQWDUJHWLQJ3HUH]EHFDXVHKHUHSRUWHGKLVZRUN-related
back injury and requested medical leave was intentional and reprehensible. Reppond fabricated
grounds for the dishonesty charge against Perez and initiated the investigation for late reporting
of an injury despite not genuinely or reasonably believing there was a late reporting violation.
Stockman put no effort into fact-FKHFNLQJ5HSSRQG¶VVWRU\SULRUWRLVVXLQJPerez the Notice of
,QYHVWLJDWLRQFRQWUDU\WR%16)¶VSURFHGXUHV and he UHFRPPHQGHG3HUH]¶VWHUPLQDWLRQRQWKH
basis of flimsy evidence obtained at the investigation hearing. Reppond lied under oath during
this proceeding, and Stockman made no apologies for how he conducted the investigation,
despite almost costing Perez his job. %16)¶V FRQGXFW LQ WKLV FDVH is egregious and mandates
punishment and deterrence.
In finding punitive damages as awarded herein, I am keenly aware that Perez was not
actually disciplined at the conclusion of the investigation. BNSF did not terminate or even
suspend Perez nor did he lose any pay or benefits. Accordingly, the amount of punitive damages
awarded herein is less than in a case where the adverse action is more severe. See Vernace v.

Port Authority Trans-Hudson Corp., ALJ No. 2010-FRS 0018 (ALJ Sept. 23, 2011), DII¶GARB
No. 12-003 (ARB Dec. 21, 2012) ($1,000 in punitive damages because the complainant was not
WHUPLQDWHG RU GHPRWHG DQG ORVW RQO\ WZR GD\V¶ SD\ RU YDFDWLRQ WLPH . Nevertheless, %16)¶V
threats of discipline have a chilling effect on future reports of injury by Perez, and that coupled
with %16)¶V IDLOXUH WR FOHDU Perez of the charges, caused him to suffer significant emotional
distress and damaged his otherwise unblemished professional reputation of 17+ years.
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In Raye v. Pan Am Rys., Inc., 2013-FRS-0008 (ALJ June 25, 2014), I awarded $250,000
LQ SXQLWLYH GDPDJHV ZKHUH WKH HPSOR\HU UHVSRQGHG WR WKH FRPSODLQDQW¶V )56$ FRPSODLQW E\
charging the complainant with serious and terminal offenses and responded to all injury reports
with an adversarial process, blaming employees for their injuries. The ARB affirmed the award,
UHDVRQLQJ WKDW ³7KH $/- ILQGLQJ RI LQWHQWLRQDO PLVFRQGXFW VXSSRUWV D VLJQLILFDQW SXQLWLYH
damages award even though Pan Am did not formally discipline Raye as a result of the
iQYHVWLJDWLYH KHDULQJ DQG FKDUJHV´  Raye, ARB No. 14-074, slip op. at 8. BNSF, like the
respondent in Raye, charged the complainant with serious and terminal offenses in a willful act
of retaliation but did not formally discipline the complainant. This case is distinguishable from

Ray, however, as there is no evidence that BNSF, as an institution, uses similar processes to
systematically discourage protected activity.
While I do not find the circumstances in this case as egregious as those in Raye, a
substantial punitive damages award is necessary to deter such company conduct in the future.
The circumstances in this matter are comparable to facts in other FRSA cases where sizeable
punitive damages were awarded but in amounts less than half the statutory maximum. See, e.g.,

Smith v. Union Pac. R. R. Co., ALJ No. 2012-FRS-0039 (ALJ April 22, 2013) ($25,000 punitive
GDPDJHV DJDLQVW UDLOURDG DQG  DJDLQVW VXSHUYLVRU ZKHQ FRQGXFW ZDV ³HJUHJLRXVO\
UHSUHKHQVLEOH´  Griebel v. Union Pac. R.R. Co., 2011-FRS-00011 (ALJ Jan. 31, 2013), DII¶G
ARB No. 13-038 (ARB Mar. 18, 2014) ($100,000 in punitive damages where the employer had
³D PHQWDOLW\ WKDW GLVFRXUDJHV WKH ILOLQJ RI DQ LQMXU\ UHSRUW DQG PHHWV WKRVH WKDW DUH ILOHG ZLWK
VXVSLFLRQDQGPLVWUXVW´DQGGLGQRW JLYHDSSURSULDWHFRQVLGHUDWLRQWRHPSOR\HHV¶ULJKWVXQGHUWKH
FRSA); Peterson v. BNS F Railway Co., ALJ No. 2010-FRS-00029 (ALJ January 10, 2014)
($100,000 in SXQLWLYHGDPDJHVZKHUHWKH$/-QRWHGLQSDUWWKDW³7KURXJKRXWWKHKDQGOLQJRI
the disciplinary proceedings, every matter that could be interpreted in different lights was
interpreted in the light least favorable to [the complainant]. I can only conclude that BNSF
LQVWLWXWLRQDOO\KDGDVLQJOHJRDOWRWHUPLQDWH>WKHFRPSODLQDQW@UHJDUGOHVVRIWKHHYLGHQFH´ 
Considering the degree of reprehensibility and egregious conduct by BNSF and the need
to deter similar conduct in the future, and the harm to Perez¶VHPRWLRQDOVWDWHDQGSURIHVVLRQDO
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reputation even though he was not ultimately disciplined, I find that Perez is entitled to $60,000
in punitive damages.18
E.

A ttorney F ees

Perez is entitled to reasonable attorney fees under the FRSA.

49 U.S.C.

§ 2010 H  & 7KH&RPSODLQDQW¶VFRXQVHOPD\VXEPLWDSHWLWLRQIRUDWWRUQH\IHHVDQGFRVWV
for his work before the Office of Administrative Law Judges within 20 days of receipt of this
'HFLVLRQDQG2UGHU5HVSRQGHQW¶VFRXQVHOKDVGD\VIURPUHFHLSWRIWKH fee petition to file a
response.
ORDER
For the foregoing reasons, I find that Perez has established that BNSF retaliated against
him in violation of the Federal Rail Safety Act for reporting a work-related injury and for
requesting medical leave in anticipation of surgery for the injury. Accordingly, it is hereby
ORDERED:
1. BNSF shall expunge from all BNSF files any and all references to the
disciplinary processes against Perez initiated by the October 9, 2012
disciplinary charge letter;
2. BNSF shall disseminate a communication WKURXJKRXW%16)¶V.DQVDV&LW\
metropolitan area mechanical department that Perez is innocent of all
charges in connection with the October 9, 2012 disciplinary charge letter.
The Complainant shall draft an initial version of this communication and
provide it to the Respondent for edit and comment. If the parties cannot
agree on the content, they shall present the dispute to the undersigned for
resolution;
3. BNSF shall publish in a cRQVSLFXRXVORFDWLRQZLWKLQ%16)¶s Kansas City
metropolitan area mechanical department, regularly accessible to all
BNSF mechanical department employees, a copy of this Decision &
Order;

18

I note that I awarded Perez $10,000 in compensatory damages. A punitive damages award of $60,000 yields a
 UDWLR RI FRPSHQVDWRU\ WR SXQLWLYH GDPDJHV  %DVHG RQ WKH 6XSUHPH &RXUW¶V JXLGDQFH WKDt ratios not exceed
single digits, I find that the ratio here is reasonable. See State F arm Mut. Auto. Ins. Co. v. Ca mpbell , 538 U.S. 408,
425 (2003).
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4. BNSF shall pay Perez compensatory damages in the amount of $10,000
for his emotional distress as the result of the disciplinary investigation
pursued against him;
5. BNSF shall pay Perez punitive damages in the amount of $60,000; and
6. %16)VKDOOSD\WKH&RPSODLQDQW¶VUHDVRQDEOHDWWRUQH\IHHVDQGOLWLJDWLRQ
costs. The Complainant shall file an application for reimbursement of
attorney fees and litigation costs within 20 days of the date on which this
order is issued. Should the Respondent object to any fees or costs
requested in the application, the parties shall discuss and attempt to
informally resolve the objection. Any agreement reached between the
parties as a result of these discussions shall be filed in the form of a
stipulation. In the event that the parties are unable to resolve all issues
relating to the requested fees and FRVWVWKH5HVSRQGHQW¶VREMHFWLRQVKall
be filed not later than 20 days IROORZLQJ VHUYLFH RI WKH &RPSODLQDQW¶V
application. A ny objection must be accompanied by a certification
that the objecting party made a good faith effort to resolve the issues
with the Complainant prior to the filing of the objection.
SO O R D E R E D.

J O N A T H A N C . C A L I A N OS
Administrative Law Judge
Boston, Massachusetts
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N O T I C E O F A PP E A L RI G H TS7RDSSHDO\RXPXVWILOHD3HWLWLRQIRU5HYLHZ ³3HWLWLRQ´ ZLWKWKH
$GPLQLVWUDWLYH 5HYLHZ %RDUG ³%RDUG´  ZLWKLQ WHQ   EXVLQHVV GD\V RI WKH GDWH RI LVVXDQFH RI WKH
administrative law judge's decision. The Board's address is: Administrative Review Board, U.S.
Department of Labor, Suite S-5220, 200 Constitution Avenue, NW, Washington DC 20210. In addition to
filing your Petition for Review with the Board at the foregoing address, an electronic copy of the Petition
may be filed by e-mail with the Board, to the attention of the Clerk of the Board, at the following e-mail
address: ARB-Correspondence@dol.gov.

Your Petition is considered filed on the date of its postmark, facsimile transmittal, or e-mail
communication; but if you file it in person, by hand-delivery or other means, it is filed when the Board
receives it. See 29 C.F.R. § 1982.110(a). Your Petition must specifically identify the findings, conclusions
or orders to which you object. You waive any objections you do not raise specifically. See 29 C.F.R. §
1982.110(a).
You must file an original and four copies of the petition for review with the Board, together with one
copy of this decision. In addition, within 30 calendar days of filing the petition for review you must file
with the Board: (1) an original and four copies of a supporting legal brief of points and authorities, not to
exceed thirty double-spaced typed pages, and (2) an appendix (one copy only) consisting of relevant
excerpts of the record of the proceedings from which the appeal is taken, upon which you rely in support
of your petition for review.
Any response in opposition to a petition for review must be filed with the Board within 30 calendar days
IURP WKH GDWH RI ILOLQJ RI WKH SHWLWLRQLQJ SDUW\¶V VXSSRUWLQJ OHJDO EULHI RI SRLQWV Dnd authorities. The
response in opposition to the petition for review must include: (1) an original and four copies of the
UHVSRQGLQJSDUW\¶VOHJDOEULHIRISRLQWVDQGDXWKRULWLHVLQRSSRVLWLRQWRWKHSHWLWLRQQRWWRH[FHHGWKLUW\
double-spaced typed pages, and (2) an appendix (one copy only) consisting of relevant excerpts of the
record of the proceedings from which appeal has been taken, upon which the responding party relies,
unless the responding party expressly stipulates in writing to the adequacy of the appendix submitted by
the petitioning party.
Upon receipt of a legal brief filed in opposition to a petition for review, the petitioning party may file a
reply brief (original and four copies), not to exceed ten double-spaced typed pages, within such time
period as may be ordered by the Board.
At the time you file the Petition with the Board, you must serve it on all parties as well as the Chief
Administrative Law Judge, U.S. Department of Labor, Office of Administrative Law Judges, 800 K
Street, NW, Suite 400-North, Washington, DC 20001-8002. You must also serve the Assistant Secretary,
Occupational Safety and Health Administration and, in cases in which the Assistant Secretary is a party,
on the Associate Solicitor for Occupational Safety and Health. See 29 C.F.R. § 1982.110(a).
If no Petition is timely filed, the administrative law judge's decision becomes the final order of the
Secretary of Labor pursuant to 29 C.F.R. §§ 1982.109(e) and 1982.110(a). Even if a Petition is timely
filed, the administrative law judge's decision becomes the final order of the Secretary of Labor unless the
Board issues an order within thirty (30) days of the date the Petition is filed notifying the parties that it
has accepted the case for review. See 29 C.F.R. §§ 1982.110(a) and (b).
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